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Current Topics. 


Scots Legal Terminology. 

Tue Administration of Justice (Emergency Provisions) 
(Scotland) Act, 1939, which, like its counterpart for England, 
places an embargo on the unfettered enforcement of rights, 
and only permits thei when the leave of the court has been 
obtained, is, incidentally, of interest by its reference to various 
terms which are peculiar to Scottish legal procedure. Thus, 
the Act provides that no litigant is entitled, save by leave of 
the court, “ to do any diligence,” or enforce “ any irritancy, 
legal or conventional,” or bring an “ action for maills and 
duties.” To the English practitioner these technical phrases 
scarcely convey any meaning, just as we may suppose not 
a few of our English legal terms are not self-explanatory to 
the Scots lawyer. To “do diligence” was defined by an 
old writer as the legal process by which a creditor attaches 
the person or property of his debtor; in short, execution. 
“Trritancy ” appears to denote the right to put an end to a 
contractual relationship owing to some default by the obligor. 
“ Maills and duties” is described as the proceeding by which 
a creditor attaches the rents due by a tenant of the debtor. 
Of these various technical phrases that known as “ irritancy ” 
seems to have evoked some little merriment among Southrons, 
as it did in the palmy days of the long-defunct Pall Mall 
Gazette which, with assumed gravity, waxed wrath against 
some one who had “ been guilty of that heinous Scotch crime 


known as ‘ irritancy of the lease’! ” 


War Damage to Property: Insurance. 

Lorp CuesuaM, the President of the National Federation 
of Property Owners, indicated in the course of a recent letter 
to The Times the attitude of that body towards the Govern- 
ment’s promise of compensation for war risks to fixed property 
and the suggested mutual indemnity scheme put forward 
by the Association of British Chambers of Commerce. The 
main features of that scheme were outlined in thes2 columns 
in our issue of 30th December last (83 Sou. J. 965). The 
Federation of Property Owners, it is stated, is prepared 
to accept as a fair basis the undertaking made on behalf of the 
Government by the Chancellor of the Exchequer in the 
House of Commons on 31st January, 1939, and also to accept 
the report of the Weir Conference, provided that the under- 
taking and the recommendation are given the force of an 
Act of Parliament. The scheme of mutual insurance 
endeavours to make the Chancellor of the Exchequer’s promise 
fit in with it, but the Federation is of opinion that the scheme 
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may have the effect of whittling down the undertaking so 
as to make it of very little value, if any, to the property 
owner, It is urged, with considerable force, that the existence 
at the end of hostilities of the fund raised by the 2s. per cent. 
war-time premium, coupled with the power to make a post-war 
levy up to 10s. per cent.—the proposal at which the Federation 
is most perturbed—would of a certainty influence the 
Government of the day in diminishing the amount of com- 
pensation to be allocated out of the public funds. It is 
recalled that the Chancellor of the Exchequer’s warning that 
no scheme could be acceptable which would promise to 
provide an unlimited amount for compensation out of the 
public funds was approved by the Weir Conference. The 
scheme put forward by the Association of British Chambers 
of Commerce answers this test, but only by shifting the 
unknown burden on to the shoulders of the property owner 
by means of an annual post-war levy, to be a first charge on 
all properties. The Federation of Property Owne rs regards 
this as a dangerous expedient and, indeed, as “a leap in the 
dark which may have disastrous consequences for the property 
owner.” Moreover, such a scheme to be effective must be 
compulsory, and in the view of the Federation it is now too 
late to commence compulsion. In our own view the element 
of compulsion, obviously a necessary constituent of the 
Chambers of Commerce scheme, is the main objection ta it, 
for if an owner is prepared himself to shoulder the risk of war 
damage, whatever the value of the Government’s contribution 
may turn out to be, there is much to be said for him at least 


being permitted to do so. 


The Government’s Undertaking. 


On the other hand, it is not easy to see how the Government’s 
undertaking could be put into legislative form, or what useful 
end would be achieved if it were. It should be recalled, in 
this connection, that on 31st January, 1939, Sir Joun Simon, 
Chancellor of the Exchequer, indicated the general principle 
which in the view of the Government ought to be applied in 
regard to compensation from public funds in respect of loss 
or injury caused to persons or property in this country 
arising from enemy action, such as bombardment from the 
air or from the sea, or from counter-action taken against any 
such attack. The principle was that such loss or injury ought 
not to be treated as merely the concern of those who directly 
suffered it, but was to be regarded as falling on the community 
as a whole, and consequently as constituting a proper subject - 
of compensation from public funds. The loss ought not to be 
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left to lie where it happened to fall, for the risk was one which 
affected everybody, and the particular person or particular 
property which was struck was the casual victim of a general 
peril. The problem, so far as various types of private property 
were concerned, presented, it was said, many grave complica- 
tions. The insuperable difficulty against a Government 
insurance scheme, involving the collection of premiums from 
owners and an undertaking to pay in ful] for any subsequent 
damage whatever might be its extent, was that no possible 
basis for an actuarial calculation existed. The Government 
could not contemplate a scheme which would commit the 
community to so vague and indeterminate a liability. ‘* That 
does not mean in the least,” the Chancellor of the Exchequer 
said, “ that individual properties which suffer ought to be left 
to bear the loss unaided, but that the compensation should 
be on the highest scale compatible with the circumstances of 
the country after and not before a conflict. When the 
extent of the damage to property in private ownership is 
known, such contribution will be made from public funds 
as the circumstances make possible, in accordance with a scale 
which would, at any rate, pay in full up to a certain limit of 
loss and thereafter would be graded.” We do not know how 
an enactment of any real service to the property owner could 
be fabricated out of material such as this. 


Road Accidents and the Black-out. 

FURTHER correspondence on the subject of liability for 
road casualties during the black-out, which was recently 
cons'dered in these columns has appeared in The Times. One 
writer recalls that the Vedestrians’ Association and others 
well qualified to speak have urged a reduction of the statutory 
speed limits during the black-out periods, and suggests that, 
as this seems to be regarded by the Government as either 
undesirable or impracticable, the only alternative appears 
to be an alteration in the law relating to compensation. 
The same writer r.ecognises that the present is not the time 
for attempting a general amendment of the law ruling damages 
for road accidents called for by present-day conditions, but 
suggests that it might be possible to pass a measure limited 
in its scope and applicable only to black-out periods. The 
main points of such a measure, apart from this limitation, 
would be that it wou'd provide for a maximum sum for damages 
(£1,000 or less) and that evidence of negligence would be 
unnecessary and contributory negligence would be no defence. 
“It is manifestly absurd,” the writer says, “to speak of 
poof of negligence or contributorv negligence when the 
range of vision of the driver and pedestrian alike is limited 
to a few yards, or perhaps feet, but if a maximum of the 
damages recoverable were fixed, it is possible that the increased 
cost to insurance companies would not be great, for many 
persons might prefer the certainty of a moderate sum to the 
chance of a large one.’ On this writer’s suggestion it would 
still be open to the plaintiff to proceed under the law as it 
stands, if he so preferred, but he would have to make his 
choice at the outset. These proposals seem to us to be 
open to the same objection as that which was urged against 
the suggestion made by the writer whose letter was considered 
in our issue of 30th December. A motorist who injures or kills a 
pedestrian is entitled, even in a civil case, to be heard in 
his defence. The question is not one merely between the 
victim, or his representatives, and the insurance company; 
and it weuld, in our view, be a serious matter to deprive the 
defendant of the right to prove negligence, or contributory 
negligence, on the part of the pedestrian. We prefer the 
views expressed by another writer to The Times, who, while 
recognising that the deepest sympathy is due to dependents 
of those run over during a black-out who are debarred from 
compensation under the present law owing to lack of evidence, 
states that “to lay all the fault upon motorists... is rank 
absurdity.” That many of the accidents occurring at night 


are due either wholly or in part to the negligence of 
pedestrians will 


hardly be questioned, and in _ these 





circumstances we do not favour a course which in effect 
would deprive the motorist of a defence often justified 
by the facts of the case. 


Courts (Emergency Powers) Act: Practice Point. 

THE attention of readers should be drawn to a decision of 
FARWELL, J., on a point arising under the Courts (Emergency 
Powers) Act, 1939, last Friday week. The matter was 
reported in a note appearing in The Times of 13th January, 
from which our information is derived. The learned judge 
held that where a mortgagee applied by motion for the 
appointment of a receiver of the property and the writ of 
summons claimed only personal relief in the form of an 
account and payment of what was due under the mortgage 
and claimed also a receiver, but did not claim foreclosure or 
sale, the application was a device—though not in the oppro- 
brious sense—to evade the provisions of the Courts (Emergency 
Powers) Act, 1939. It would be wrong for the court to exercise 
its discretion by appointing a receiver on such a motion. 
The court must, in exercising its discretion to appoint a 
receiver, take notice of any “circumstances directly or 
indirectly attributable ” to the war which were relied upon by 
the mortgagor. The words above quoted are taken from 
subs. (4) of s. 2 of the Act, which applies to ‘ any application 
for such leave as is required under this section for the exercise 
of any of the rights and remedies mentioned ”’ in the previous 
three subsections. The mortgagee appears to have confined 
his application for relief to such matters as are above indicated 
with the idea of avoiding the provisions of subs. (2). But, as 
the result showed; this was unavailing. 


Courts (Emergency Powers) Act: Rent. 

Mention is made in Wednesday's Times of a case which 
came before the Court of Appeal on the previous day. An 
hotel proprictor appealed against an order made by Tucker, J., 
viving leave to the landlords of the hotel premises to distrain 
for arrears of rent subject to suspension if the appellant 
paid a specified sum before the end of December and a further 
sum each month thereafter. Evidence was given to the 
effect that as a direct result of the war the receipts of the 
business had fallen and that the appellant was incapable 
of satisfying immediately the arrears of rent, but that his 
receipts were sufficient to enable him to carry on the business 
if he were released from the obligation to pay rent and rates. 
Sesser, L.J., with whom MacKInNon and Gopparp, L.JJ., 
expressed agreement, stated that the question whether 
leave to distrain should be given, and on what conditions, 
was in the absolute ‘discretion of the judge, and that such 
discretion could not be interfered with unless it were exercised 
on a wrong principle or resulted in an injustice. With regard 
to the facts of the case the learned Lord Justice said that 
if the appellant were allowed to carry on his business without 
paying rent, that would mean that the whole burden would 
fall on the landlords, while the other creditors would be 
paid in full. It could not be said that the judge’s order 
would result in an injustice. Rather it was a reasonable 
attempt to protect both parties, and the court could not 
interfere. 


Trustees and Defence Bonds. 

In connection with the point raised in the article entitled 
“Further Financial Regulations,’ in our issue of 16th 
December, the attention of readers is drawn to the notice 
* Treasury Announcement,” set out on p. 48 of the present 
issue, from which it is clear that a person may purchase 
more than the limit of £1,000 3 per cent. Defence Bonds so 
long as any excess over this limit is held in trust for another 
person, whether a trustee, nominee or otherwise. The total 
beneficial interest of any person in Defence Bonds, whether 
by himself or jointly with any other person, and whether the 
bonds are registered in his name or not, must not exceed 
£1,000 unless the bonds in excess are inherited from a deceased 
holder. 
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Criminal Law and Practice. 


CONFESSIONS AS EVIDENCE. 

In R. v. Hammond, at Liverpool Quarter Sessions on 
the 10th inst., the Recorder rejected an alleged confession as 
evidence on the ground that it was not free and voluntary. 
It was true that-the accused wrote the statement, he said, 
but he at first refused, and it was only after repeated promises 
of release and encouragement by detectives that he made it. 
The statement was written after the arrest of the accused, 
who was on the Recorder’s direction found not guilty of ten 
charges of indecent assault and four of common assault on 
women and girls. In the course of the hearing the learned 
Recorder said: “ Having sat here as Recorder of Liverpool 
for more than thirty years, I would like to say that I am not 
the only one who is amazed at the great increase in the 
number of confessions tendered by the police in evidence. I 
have come to the conclusion that these confessions are 
increasing and in the interests of justice ought to be 
diminished ” (The Times, 11th January). 

It is well founded law that a confession, to be admissible, 
must be free and voluntary. “If it flows from hope or fear, 
excited by a person in authority, it is inadmissible” (per 
Cave, J., in Reg. v. Thompson [1893] 2 Q.B. 12, at p. 15). 
“The evidence to this point being in its nature preliminary, 
is addressed to the judge, who will require the prosecutor to 
show affirmatively, to his satisfaction, that the statement was 
not made under the influence of an improper inducement, and 
who, in the event of any doubt subsisting on this head, will 
reject the confession” (Taylor, “ Law of Evidence,” 8th ed., 
Pt. 2, ch. 15, s. 872, quoted with approval by Cave, J., in 
Reg. v. Thompson, above). 

The many authorities on this subject illustrate the strictness 
with which the rule is enforced in favour of accused persons. 
It has been held in a number of cases that a confession given 
in answer to the words “‘ you had better tell’ is inadmissible 
(R. v. Kingston, 4 C. & P. 387; R. v. Dunn, 4 C. & P. 543; 
R. v. Warringham, 2 Den. 447n). In Reg. v. Thompson. 
above, the words were even milder: ‘It will be the right 
thing for your brother to make a statement.” The words 
were addressed to the brother of the accused, and Cave, J., 
held that a confession after that by the accused was 
inadmissible, on the ground that the prosecution had not 
discharged the onus of proving, in case of doubt, that the 
prisoner’s statement was free and voluntary. 

The learned Recorder made specific mention of confessions 
tendered by the police in evidence. Even more pointed 
remarks on this were made by Cave, J., in Reg. v. Thompson, 
above: “It is remarkable that it is of very rare occurrenc: 
for evidence of a confession to be given when the proof of the 
prisoner’s guilt is otherwise clear and satisfactory ; but when 
it is not clear and satisfactory, the prisoner is not unfrequently 
alleged to have been seized with the desire born of penitence 
and remorse to supplement it with a confession—a desire 
which vanishes as soon as he appears in a court of justice.” 

That the police are actuated in conducting prosecutions by 
a sense of the public interest cannot be denied. The worst 
that can be said of them when confessions alleged to have 
been made to them are attacked is that they have erred on 
the side of over-enthusiasm in the performance of their duties. 
This excess of zeal is of more frequent occurrence when the 
accused is a person known to the police as having a criminal 
record. But it is an elementary principle of English law that 
even an ex-criminal is entitled not to be bullied or coaxed by 
fear or favour into making a statement. The only remedy 
for the evil to which the learned Recorder of Liverpool 
directed his recent remarks is for the police to observe both 
in the letter and in the spirit the rules approved by the 
judges in 1918 and issued for the guidance of the police by 
the Home Office. These rules.emphasise the importance of 
the caution and the avoidance of anything in the nature of 
cross-examination when a prisoner is making a voluntary 





statement. Generally speaking, the police take the greatest 
of care to observe the details of these rules, but error is 
human, and if only for that reason the learned Recorder's 
remarks are bound to have a salutary effect. 


BAIL AND COMMITTAL. 

Under s. 23 of the Indictable Offences Act, 1848, justices 
have a discretion to admit to bail a person charged with 
felony, and under s. 1 of the Bail Act, 1898, a justice may 
dispense with sureties in such a case “if, in his opinion, the 
so dispensing will not tend to defeat the ends of justice.” 
On 8th December, 1939 (Lhe Times, 9th December), Mr. 
Justice Cassels tried a case of arson in which the evidence 
was quite consistent with the fire having spontaneously 
arisen. The prisoner was acquitted, and his lordship said 
that it was strange that the defendant should have been 
committed to the last assize in the county. Although the 
defendant was of the vagrant class it was not right that he 
should be detained in custody if he could offer his own 
recognisance to appear, and the justices might well look a 
little more deeply into the evidence available. 

The most important point to remember in exercising the 
discretion to admit to bail is that emphasised by Lord Russell 
of Killowen, L.C.J., in R. v. Rose (1898), 68 L.J.Q.B. 292, 
where he said: “It cannot be too strongly impressed upon 
magistrates that bail is not intended to be punitive, but 
merely to secure the attendance of the prisoner at the trial 
or to come up for judgment.” 

In the ordinary course of events the justices commit to 
the next assizes or sessions, Le., the next to commence after 
the committal (R. v. Murray, 25 Cr. App. R. 129, and 
Indictment (Procedure) Rules, 1933, r. 2). Where an offence 
is triable at either sessions or assizes the justices must not 
act upon any hard and fast rule in deciding whether to 
commit a prisoner to one court or the other, but must take 
into account “‘ the character of the offence, the probability 
or otherwise of the prisoner pleading guilty, the probable 
length of sentence, if convicted, and also the length of time 
between the committal and the sessions” (Letter of Reading, 
L.C.J., 78 J.P.N. 4). 

The importance of preventing undue delays in the trial of 
indictable offences is further emphasised by s. 14 (1) of the 
Criminal Justice Act, 1925, as amended by the Administration 
of Justice (Miscellaneous Provisions) Act, 1938. This provides 
that the justices, instead of committing a person charged 
with an indictable offence to be tried at an assjzes or quarter 
sessions for the place to which they would commit in the 
ordinary course of events, may commit to some other assizes 
or sessions if it appears to be more convenient with a view 
either to expediting the trial or saving expense. The power 
cannot be exercised unless the justices consider it unlikely 
that the next assizes or quarter sessions to which the accused 
would otherwise have been committed will be held within 
one month, and it cannot be exercised where the accused 
satisfies the justices that its exercise would result in hardship 
to him. In view of these powers, a committal to the last 
assize in the county seems on the face of it to be unduly 
harsh, and the publicity now given to the case should prevent 
similar injustices from occurring in the future. 








Wages during Illness. 


In Petrie v. Macfisheries, Ltd. (1939), 83 Sor. J. 959, the 
Court of Appeal lucidly restated the law relating to wages 
during illness and corrected a misapprehension of the scope 
of the decision in Murrison v. Bell [1939] 2 K.B. 187. This 
former decision has since been further explained in Hancock 
v. B.S.A. Tools, Lid. (1939), 4 All E.R. 538 (11th December), 
by Atkinson, J., a member of the court in Petrie’s Case. 

In Murrison v. Bell, supra, the question was whether the 
receipt during illness of benefit under the National Health 
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Insurance Act, 1936, deprived a servant of his right to wages. 
The contract, in that case, contained no term, express or 
implied, relating to wages during illness. The court held, 
accordingly, that the servant was entitled to his wages. 
But no new principle of law was laid down. The right to wages 
during illness depends upon the express or implied terms of the 
contract. 

In Petrie v. Macfisheries, Lid., supra, Petrie, employed on 
a weekly wage as a smoker-packer in the fish-smoking 
department, sued his employers for his wages (less certain 
deductions) from July, 1938, until February, 1939. A notice 
had been posted in the works that, as an act of grace, sick 
men would be paid half-wages up to twenty-one days in any 
one year. Petrie knew of this practice; he had himself 
received half-wages during two short periods of sickness in 
1936 and 1937 and had signed for them; but it was not 
proved that he had actually seen the notice, although he 
behaved as if he knew of the notice. The court held that it 
was an implied term ef his contract of employment that he 
should have no right to wages during illness (56 T.L.R. 119). 

“It depends entirely on the nature of the contract and 
the nature of the service,’ observed Slesser, L.J. (at p. 120). 
The notice, by its terms, seemed inconsistent with a night to 
receive pay during sickness: ‘* These allowances are purely 
an ‘act of grace’ on the company’s part, and cannot be 
claimed as a‘ right.’”’ The arrangement of half-pay during 
illness seemed to negative any presumption that the employee 
was to receive full wages when temporarily sick (at p. 121). 

Scott, L.J., in his judgment in Marrison v. Bell, supra, 
had cited the following passage from the judgment of Lord 
Cozens-Hardy, M.R., in Warburton v. Co-operative Wholesale 
Society, Ltd. [1917] 1 K.B. 663, 665—where a workman had 
received compensation during temporary incapacity for work 
resulting from injury—‘It has long been settled that a 
contract of service is not terminated by incapacity to work 
by reason of temporary illness, and that on return to work 
the man can recover his wages during the period of his 
absence.” Scott, L.J., had there declared, “‘ that sentence is 
absolutely unlimited and unqualified in its terms.” Jn 
Petrie’s Case, du Pareq, L.J., explains that the sentence was 
not intended to be “ a complete statement of the whole law.” 
It meant : 

“If there is a weekly hiring of a servant without more, 
and with nothing in the terms, whether they are expressed 
or implied, to suggest that during temporary absence 
through illness he is not to be paid, then it may be assumed 
that he is to be paid, and that it was the intention of the 
parties that he should be paid ” (at p. 122). 

What is the contract ? That is the primary inquiry, It 
cannot be the law that every contract of service, whatever 
iis terms, imposes a liability to pay a workman during 
illness. Such a liability may be negatived by a term, express 
or implied, or by a custom. Thus, by custom, agricultural 
labourers are not paid while they are off work through illness. 
And, in the present case, there was * a contract that during 
absence through illness the workman was to have no right 
to any remuneration whatever.” Petrie knew, long before 
1938, that ‘‘if he was away ill he would not be paid a penny 
as of right.” That was as much a term of the contract 
* as though that term had been embodied in a written contract 
executed in solemn form by both parties.” 

It is true that in Marrison v. Bell, supra, Scott, L.J., had 
declared : “ Under a contract of service, irrespective of the 
question of the length of notice provided by that contract, 
wages continue through sickness and incapacity from sickness 
to do the work contracted for until the contract is terminated 
by a notice by the employer in accordance with the terms 
of the contract,” but this must be understood as meaning— 
Atkinson, J., said in a short and valuable judgment (at p. 123) 
—* subject to any express or implied terms to the contrary.” 
Thus, in Niblett v. Midland Railway Company (1907), 96 L.T. 





462, there was an implied term to the contrary. There, a 
railway employee had signed an undertaking to abide by the 
rules of the company. One of these rules required him to 
join the company’s friendly society, by the rules of which 
a member was entitled to sick pay during illness, but not if 
he was receiving wages. During a period of illness, he received 
sick pay from the society. He was held not to be entitled 
to wages for that period. In Sagar v. H. Ridehalgh & Son, 
Lid. [1931] 1 Ch. 310, it was held that in the weaving industry 
wages depended upon the quantity and quality of work done. 
Thus also with agricultural labourers (see per Phillimore, J., 
in Niblett’s Case, supra, at p. 464); and in the mining 
industry (see per Greer, J., in Browning v. Crumlin Valley 
Collieries [1926] 1 K.B. 522, 528), where mineowners were 
held not liable to pay wages or damages to their workmen 
during the time reasonably required to put the mine into a 
safe condition. In that case, Greer, J., said: “* The considera- 
tion for work is wages, and the consideration for wages is 
work. Is it to be implied in the engagement that the wages 


| are to be paid when through no fault of the employer the 


work cannot be done?” What is the consideration for the 
payment of wages ? That is the question, declared Atkinson, J., 
citing the notes to Cutter v. Powell, in vol. 2, ‘‘ Smith’s Leading 
Cases,” p. 49. Is the consideration ‘* the actual performance 
of the work, or is it the mere readiness and willingness to 
perform the work, if of ability to do so?”’ The latter, said 
the learned judge, in the absence of anything expressed or 
implied to the contrary. ‘‘ For years,” he concluded, “ the 
plaintiff had known or assented to the terms on which the 
defendants employed their men, and it never entered his head 
that he was employed on any other terms, or that he was 
entitled to be paid for work which he had not done until he 
knew of Marrison v. Bell, supra, from somebody who 
misunderstood it.” 

In Hancock v. B.S.A. Tools, Ltd., supra—a case involving 
employees paid by the hour, and the existence of a trade 
custom against the payment of wages during periods of 
sickness—Atkinson, J., further explained Marrison v. Bell, 
supra. Hancock, since September, 1937, was in the 
defendants’ employ as a radial driller, earning 39s. per week 
with a national bonus of 16s. 6d. for a forty-seven hour week. 
Employees engaged upon similar work did not receive payment 
for public holidays or for periods of sickness. A notice was 
conspicuously displayed at the works in the following 
terms: “ Employees (other than staff) are engaged on an 
hourly basis. Employment may be terminated either by 
the company or the ¢mployee on giving one hour’s notice.” 
Hancock was employed on piece work; if his weekly total 
exceeded his time rate, together with overtime rate, he received 
the excess; if otherwise, he received at least the latter rate. 
He was held not to be entitled to wages during sickness. 
This was a test case and the defendants had previously 
agreed to pay the plaintiff's costs if the action came to the 
High Court. 

“There have been two lines of cases,” said the learned 
judge (at p. 539), “running side by side from time 
immemorial.” In one line of cases an employee was held 
to be entitled to his wages even while he was away ill—usually 
where he has been employed at so much a year or so much 
a month; the consideration there was: “ the readiness and 
willingness to work if of ability to do so.” In the other line 
of cases, pay was the consideration for the work done: no 
work, no pay. In each case the question simply is: What 
were the terms of the employment ? 

‘Under the contract of employment, was the considera- 
tion to be work actually done, or was it to be a readiness 
and willingness to do work if of ability to do it ?” 

In Marrison v. Bell, supra, it had been held that the 
mere receipt of National Health Insurance did not deprive 
a man of his right to wages during absence through illness 
“if he had that right under his contract ” (at p. 540). It is 





ay 
at 
a 
m 


T 
m 
of 
di 
to 








January 20, 1940 


THE SOLICITORS’ JOURNAL. 


[Vol. 84] 37 








not the law that a man is entitled to his wages while he is 
away ill, it depends upon “ the meaning of the contract.” 

Now Hancock, who had been in the industry for forty 
years, said in evidence that he had always understood that 
a man received no pay. while he was away ill. He was 
employed upon an hourly basis, although his wages finally 
worked out at so many shillings per week. Nor had the 
Director of the Federation of Engineering Employers— 
himself, too, in the trade for forty years—ever heard of a 
claim of wages for absence during illness. ‘It is perfectly 
plain,” said Atkinson, J. (at p. 541), “ that it was a term 
of this man’s employment that he should only be paid for the 
work he did. I am satisfied that that is the custom of the 
whole of this particular trade or industry, on the evidence 
which I have had, and that the plaintiff understood it, as he 
frankly admits, as well as anybody.” 

The learned judge again referred to ‘“‘Smith’s Leading Cases’ 
(1929), 16th ed., vol. 2, pp. 48, 49, as correctly stating the law. 
It is there observed (on p. 49) :— 

‘* The question in every case is whether actual performance 
of the work, or whether the mere readiness and willingness, 
if of ability, to do so, is the consideration for the wages : 
and if actual performance is, as it may often be, the 
consideration for the wages, then a failure of performance 
which goes to the whole of the consideration (even though, 
being through illness, it is no breach of contract) nevertheless 
disentitles the servant to wages.” 


> 








Substituted Service: Leave to 


Proceed. 


In Temperance Permanent Building Society v. Isles (The Times, 
14th December, 1939; 83 Sox. J. 952), Crossman, J., held that 
there was no power to order substituted service of an originating 
summons issued under the Courts (Emergency Powers) Act, 
1939, s. 1, subs. (2) (a) (ii) and the Courts (Emergency Powers) 
Rules, 1939, rr. 4 (1) (6) and 15. 

This decision has been reversed by the Court of Appeal 
who held that Ord. LX VII, r. 6, confers jurisdiction to order 
substituted service ((1940), 1 All E.R. 75). By this rule, 
where personal service of any summons or other document 
is required and “it is made to appear ’’ that prompt personal 
service cannot be effected, an order for substituted service 
may be made, or for the substitution of notice for service by 
letter, public advertisement or otherwise, “as may be just.” 

The building society had sought to recover possession of, 
and to sell, mortgaged premises. The mortgagor had left the 
premises for an unknown address, having handed over the 
keys. Could the court dispense with service of the summons, 
or, alternatively, direct substituted service, e.g., by posting a 
copy of the summons on the door of the premises ? 

The mortgagees, in order to secure a ruling, made this test 
application to the Court of Appeal under Ord. LVIII, r. 10, 
at the suggestion of a learned Master. (By this rule, where 
an ex parte application has been refused, a similar application 
may be made to the Court of Appeal within four days, or such 
enlarged time as allowed by either court). ; 

“ We cannot dispense with notice,” said MacKinnon, L.J. 
The court, accordingly, ordered notice by public advertise- 
ment in a London morning newspaper and by the posting up 
of a copy of the summons on the door of the premises. Eight 
days were allowed for appearance ; leave was granted to add 
to the security the costs of the application. 





a The lectures for Bar Students in the Hilary Educational 
lerm will be delivered in the Old Hall, Lincoln’s Inn, from 
Monday, 22nd January, to Tuesday, 12th March, inclusive. 
A time-table of the lectures may be obtained from the Council 
of Legal Education, 15, Old Square, Lincoln’s Inn, W.C.2. 





Company Law and Practice. 


A COMPANY cannot act in its own person, but only through 
agents, the agents for this purpose usually 
being the directors. Accordingly, when 
a company commits a breach of contract 
the act or omission which constitutes the 
breach is very often the act or omission 
of the directors; and it has sometimes 
been sought to attach liability for the 
breach to the directors personally, on the ground that the 
breach is attributable to their act or omission. It is clear 
however that generally no such personal liability on the 
part of the directors exists. The directors are agents only, 
and if the contract is with the company the liability on the 
contract is that of the company alone ; the position is simply 
that of agent and principal and the question of liability is 
determined by the application of the general principles 
governing that relationship. ‘* Whenever an agent is liable ” 
(i.e., to third persons) “ the directors would be liable ; where 
the lability would attach to the principal and the principal 
only, the liability is the liability of the company. This 
being a contract alleged to be made by the company . 

I have not been able to see how it can be maintained that an 
agent can be brought into this court or into any other court, 
upon a proceeding which simply alleges that his principal has 
violated a contract that he has entered into. In that state 
of things, not the agent, but the principal, would be the person 
liable ” (Ferguson v. Wilson, L.R. 2 Ch. 77, at pp. 89-90, per 
Cairns, L.J.). 

In that case the plaintiff was entitled by virtue of a reso- 
lution of the board of directors of a company to an option to 
take shares in satisfaction of a debt owing to him by the 
company. When the plaintiff exercised this option the whole 
of the shares had been allotted by the directors to other share- 
holders, including themselves. Proceedings were instituted 
by the plaintiff in which he sought, inter alia, to make the 
directors personally liable in damages. It was held in effect 
that the plaintiff’s option was a matter of contract between 
himself and the company, and that for breach of that contract 
the company alone was liable. 

In Wilson v. Lord Bury, 5 Q.B.D. 518, a company had been 
formed for the purpose of receiving money from depositors and 
investing it upon security. The plaintiff deposited with the 
company the sum of £1,000 upon the terms that the money 
should carry interest and that by way of security the company 
should transfer to him a mortgage made to the company ; if 
the mortgage became ineffective whilst the £1,000 was still 
outstanding the company was to replace it by another. The 
mortgage was in fact paid off, but the company did not 
replace it and dealt with the proceeds of the mortgage as part 
of the funds of the company. Ultimately the company went 
into liquidation, and the plaintiff sued the directors to recover 
the sum of £1,000. It was held that treating the case as one of 
contract, the contract to replace the mortgage was a contract 
between the plaintiff and the company, not the directors, and 
accordingly that the latter were not liable for the breach. 

But although directors are not personally liable for the breach 
of a contract between the company and third persons, the 
circumstances may nevertheless establish a liability on grounds 
independent of breach of contract The contract and what is 
done in pursuance thereof may give rise to the relationship as 
between the company and the third person of trustee and 
cestui que trust. Ifthe company commits a breach of trust the 
directors may become personally liable if they are parties to 
such a breach, e.g., if they receive and become chargeable with 
some part of the trust property or are knowingly parties to a 
fraud on the cestui que trust (see Wilson v. Lord Bury, supra). 
In such cases however their liability has nothing to do with 
breach of contract, but is based on the equitable doctrines 
applicable to the case of strangers to a trust who by their acts 
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place themselves in the position of constructive trustees (see 
Barnes v. Addy, L.R. 9 Ch. 244). 

Again it is a well-recognised proposition (Lumley v. Gye, 
2 E. & BI. 216) that a person who intentionally and without 
lawful justification induces A to break a contract made by 
him with B is liable in damages to B. If an outsider wilfully 
induced the directors of a company to break a contract made 
between the company and B that outsider would accordingly 
be liable to B. If a director so induced such a breach he might 
also, I suppose, incur a similar liability. But it may well be 
extremely difficult to establish the facts necessary to impose 
such liability on a director ; if and so long as he is acting in his 
capacity as a director he is the company’s agent and his acts 
are the company’s acts, and in such a case to charge a director 
with inducing the company to commit a breach of contract is 
tantamount to charging the company with inducing itself to 
commit the breach. Nevertheless the circumstances might show 
that the director when he induced the breach to be committed 
was not acting as a director and agent of the company ; for 
example, if prior to the board meeting at which the question 
of carrying into effect a contractual obligation of the company 
was to be discussed a director acting for his own ends induced 
some of the other directors to vote in favour of a course which 
involved a breach of that obligation and thereby procured 
a breach of the contract by the company, it is conceivable 
that he would be liable to the other party to the contract. 
Such liability, it is to be noted, would not arise out of any 
breach of contract by the director but would be based on the 
tortious nature of his act in inducing the company to break 
the contract. 

There is a further class of case which at first sight seems to 
suggest that directors may be liable for a breach of contract 
hy the company. Where a breach of contract by a company 
is apprehended, the other party to the contract may be entitled 
in interlocutory proceedings to obtain an injunction restraining 
the company from doing the act which would constitute the 
breach of contract. For the purposes of such an injunction 
it is not uncommon to make the directors as well as the 
company defendants, as the company must act through its 
directors, and it may be necessary to obtain an injunction 
binding the directors. For example, if a company has 
contracted with A not to allot any further shares without 
first offering them to A and is nevertheless proposing to make 
an allotment in disregard of A’s rights, it would be desirable 
that any injunction to restrain the allotment should bind the 
directors, by whom any allotment would be made, as well as 
the company. But though, for this purpose the directors 
would be made defendants to the action, it is not a case in 
which the directors are personally liable on the company’s 
contract ; for if the allotment had actually been made before 
proceedings were started it is clear that the company alone 
would be liable in damages. The directors are made parties 
solely for the purpose of obtaining an effectual injunction. 

In considering the proposition that directors are not 
personally liable for a breach of contract by the company, 
I have been referring to contracts on which only the company 
is liable. It need hardly be said that if the directors are 
personally parties to or have otherwise made themselves 
liable for the performance of a contract, e.g., under s. 93 (4) 
of the Companies Act, 1929, which imposes personal liability 
on a director who signs a bill of exchange, cheque or order for 
goods in which the company’s name is not mentioned, then 
the directors do incur a personal liability. 





The Directors of the Midland Bank report that, full provision 
having been made for all bad and doubtful debts, the net 
profits for the year ended 31st December, 1939, amounted to 
£2,181,350 15s. 5d., to which has to be added the balance of 
£628,315 Os. 5d. brought forward from last account, making 
together a total sum of £2,809,665 15s. 10d. The Directors 


recommend a dividend, payable Ist February, 1940, for the 
half-year ended 31st December, 1939, at the rate of 8 per cent. 
actual, less income tax, making 16 per cent. for the year. 





A Conveyancer’s Diary. 


Ix wartime it is more necessary than ever to pause at the 

beginning of a new year and review the 
1939 Chancery. developments of the law in the year that is 
—I, gone. The lawyer, especially the property 

lawyer, is dealing with a living body of law, 
a living body whose life is age-long. Occasionally the body 
is disordered by temporary disease and then develops for a 
time a repulsive rash, such as the present emergency legisla- 
tion. But the emergency legislation will pass to oblivion 
in a time short in comparison with the life of the law of 
England. The lawyer must therefore maintain his balance 
and perspective. Where now are the Acts and Statutory 
Orders and Orders in Council of 1914? It is heidly an 
exaggeration to say that the only events of 1914 that now have 
the slightest interest for readers of this column, as such, are 
the passing of the Bankruptcy Act, and the publication of the 
reports of L.C.C. v. Allen [1914] 3 K.B. 642, and Kreglinger v. 
New Patagonia Meat Co. [1914] A.C. 25. 

This week, therefore, and for a few weeks to come, I shall 
consider the cases which may be of interest to readers of this 
column, and which have reached the Law Reports in 1939. 
This procedure is not altogether logical, as the 1939 reports 
contain many 1938 cases, and many 1939 cases are not yet 
properly reported. But it is the best, as a review of this kind 
must attempt to sift the substantial and permanent from the 
accidenta!, a process best carried out upon the full report. 

But I first ought to advert briefly to two pieces of legislation 
which are genuinely important. The first is the Inheritance 
(Family Provision) Act, 1938, which came into force in the 
course of last summer. The views of this journal concerning 
the policy of that Act were repeatedly expressed during its 
passage through Parliament, and require no repetition here. 
Moreover, my views on its practical effect on will-making 
were stated in this column in the issue of 13th May, 1939, to 
which I have nothing to add. I do not think there is likely 
to be much litigation arising under the Act, but no solicitor 
can ever again make a married or widowed person’s will 
without thinking about the Act. Its indirect effect, both in 
preventing vindictive testamentary dispositions of property, 
and in causing work for lawyers in devising means to evade 
the Act, neust be lasting and profound. The Rules of Court 
relating to applications under the Act were made in R.S.C. 
(No. 1), 1939, and are to be known as Order 54 F. 

The other important piece of legislation is the Access to 
Mountains Act, 1939, which came into force on Ist January, 
1940. I believe that this Act was also fully discussed during 
its passage through Parliament, and requires little comment 
here. In effect it narrows the common law of trespass by 
providing that it shall not be a wrong to walk about, behaving 
properly, on uncultivated open spaces. It seems to me to be 
a very sensible measure, as it brings the common law into 
line with realities. It is also only an extension to other 
land of s. 193 of the Law of Property Act, 1925, which con- 
ferred a jus spatiandi upon the public in respect of a limited 
class of commons. 

There are only three cases in the Chancery Reports for 
1939 which seem to me to have the least chance of a place in 
the students’ text-books of the future. That is, I suppose, 
the real test of legal immortality, since those books seek to 
confine their citations to cases establishing really serious 
matters of principle. 

The first of these is Zetland v. Driver [1939] 1 Ch. 1, and 
though it is vastly important to the present generation, I 
doubt its ultimate importance. Readers of this column will 
remember that in Re Ballard [1937] Ch. 473, Clauson, J., 
held that if a restrictive covenant is taken for the benefit of, 
and is annexed to, an area as an entirety, the covenant will not 
be enforced at the suit of successors in title of the covenantee 
unless the court can predicate of the covenant that it ‘ touches 
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and concerns” the whole of the area to which it is annexed. 
Thus, if the burdened land is small and the land to be benefited 
is large, a covenant such as that in Re Ballard tends to be bad. 
The decision in Re Ballard set every tongue in Lincoln’s Inn 
wagging, and many very competent people thought it was 
wrong. Others, including myself, thought it was right, and 
almost all of us thought it went further than it did. Zetland 
v. Driver was therefore a salutary corrective, as it is there laid 
down by the Court of Appeal that whether Re Ballard is right 
or wrong (a point on which they expressed no opinion) it 
only applies (if at all) where “ the covenant is expressed to 
run with the whole estate,” and not “* where the covenant is 
expressed to be for the benefit of the whole or any part or 
parts of the ... property” (p. 10). The result is that 
conveyancers in drawing covenants must he careful to see 
that they include a reference to “part or parts” in the words of 
annexation. In this way, I think, Zetland v. Driver is likely 
to exercise a permanent influence on conveyancing practice. 
But it has to be recognised that most of the excitement about 
Zetland v. Driver was caused by its coming just after 
Re Ballard. 

On the other hand, there is a point of real importance in 
Zetland v. Driver which has largely escaped notice owing to 
the preoccupation of practitioners with the question of the 
rules for the enforceability of restrictive covenants, namely, 
that it lays down the duties of a covenantee in respect to 
a particular sort of covenant which has become fashionable. 
The covenant in question was, so far as material, one not to 
do anything which * in the opinion of the (covenantee) may 
he a public or private nuisance or prejudicial or detrimental 
to the (covenantee) Tt was laid down (at p. 7) that 
a covenantee in forming the opinion referred te in the covenant 
is“ in no sense performing a judicial or quasi-judicial function” 
and is therefore * under no obligation to give (the covenantors) 
an opportunity of being heard.” On the other hand, this 
opinion is only operative so far as it goes: the injunction was 
limited to fried fish, as there was no evidence that the Marquess 
had directed his mind to the question whether the sale of chips 
Was a nuisance (p. 10), and it is clear from the wording used 
on p. 7 that a defendant could escape liability if he could 
show, the onus being on him, that the opinion was formed 
capriciously or otherwise than as a bona fide opinion reached 
after due consideration of the facts. I know of no other case 
on those “judgment and opinion ” covenants, and I expect 
that the ultimate importance of Zetland v. Driver will be as 
the first authority upon them. 

The second case with claims to legal immortality is 
Knightsbridge Estates Trust, Ltd. v. Byron [1939] Ch. 441, 
in Which the validity of a covenant to pay off a mortgage 
in eighty half-yearly instalments was in question. But as 
I understand that the case is shortly to be dealt with by the 
House of Lords, it is best to defer discussion. 








Landlord and Tenant Notebook. 


Unvertitle ‘‘ Extension of Control of Houses,” in “* OurCounty 
Court Letter’ of 30th December (83 Sot. J. 


Extension of 972) reported two decisions of the learned 


Control of county court judge of Rugby County Court, 
Houses. in which it was held that the Rent and 


Mortgage Interest Restrictions Act, 1939, 
protected occupiers of onee decontrolled houses which had 
been let to them on tenancies determined before that statute 
was passed. The rent restrictions legislation has given rise 
to a number of novel situations, and one hesitates to charac- 
terise any proposition based upon it as startling: and all 
| am prepared to say is that the judicial statement recorded 
as“ all the Rent Acts envisaged houses as either ‘ vacant ’ or 
‘let,’ is, perhaps, too wide as well as wider than was necessary 
for the decisions. 





The history of this point is as follows. The primary object 
of the legislation was and is to prevent the raising of rents ; 
the security of tenure provisions are merely means to this end. 
But they are far-reaching, and legalise what would be trespass 
at common law. Their scope has been altered from time to 
time, and the effect of an extension in such circumstances as 
those recently adjudicated upon at Rugby was first gone into 
in Dobson v. Richards (1919), 63 Sox. J. 663. The subject- 
matter of that action was a house within the metropolitan 
area which had been let at £50 a year, and was, therefore, as 
long as the Increase of Rent, etc., Act, 1915, governed the 
situation, not a protected dwelling. A notice to quit given 
by the plaintiff, its landlord, expired on 25th March, 1919. 
On 2nd April the Increase of Rent, etc., Act, 1919, came into 
operation, enacting, by s.4: ‘‘ As from the passing of this Act, 
the principal Act and the enactments amending that Act shall 
extend to houses or parts of houses let as separate dwellings 
where such letting does not include any land other than, etc., 
and where (a) in the case of a house situated in the metropolitan 
police district, both the annual amount of the standard rent 
and the rateable value of the house or part of a house exceed 
thirty-five pounds, and neither exceeds seventy pounds.” 
On 24th April the plaintiff issued his writ. 

The argument advanced for the plaintiff was that the 
defendant, when the new Act came into operation, was a tenant 
at sufferance and that the statute applied only when there 
was a tenancy created by agreement. The court held that he 
was, Indeed, a tenant at sufferance, and that, as he was such 
not only when the Act was passed but also when the writ 
was issued, the house was therefore “let as a separate 
dwelling.” 

There are several criticisms one could offer of this authority. 
First, the plaintiff seems to have been asking for trouble when 
he spoke of a tenancy at sufferance. Apathy on the part of the 
landlord is the essential characteristic of such a relationship, 
the circumstance that it must be created without agreement is 
an inevitable feature, but not the essential one. Then, it 
would appear to be open to argument, but not to have been 
argued, whether the * let” in s. 4 governed * houses ” as well 
as ‘* parts of houses’: it was assumed that it did, and no one 
seems to have considered the possibility that the word was 
merely used to show that Parliament was well aware of the 
fact that houses were often sub-divided. (Later, Woodifield 
v. Bond (No. 1) (1921), 66 Son. J. 14, gave us authority to this 
effect). However, it was held, as we have seen, that there 
was a tenancy at sufferance, and the house was let ; but for 
this the plaintiff might have had difficulty in establishing the 
standard rent of a dwelling which had never been controiled. 
Another criticism is that it is not made very clear why 
importance was attached to the fact that the plaintiff had 
taken no proceedings between 25th March and 2nd April. 

The point next arose in Remon v. City of London Real 
Property Co. [1921] 2 K.B.49(C.A.). In 1915, the defendants 
in this case let some offices to the plaintiff on a quarterly 
tenancy which gave them the right to possession four clear 
days before any notice to quit should expire. In February, 
1920, they gave him what was held to be a valid notice to 
quit expiring 24th June. He stayed on after that date, 
ignoring an express demand, and on the night of 2nd—3rd July 
they broke in and resumed possession. On 2nd July the 
Increase of Rent, etc., Act, 1920, had come into force, s. 13 
providing that it should apply to any premises used for 
business, etc., purposes as it applied to a dwelling-house. 
On 8th July the plaintiff claimed an injunction. 

It is worth mentioning, because it illustrates the principle 
applied when dealing with the actual point under discussion, 
that the defence placed some reliance on the fact that they 
had re-entered without troubling any court of law; and 
security of tenure is in fact provided for by fettering the 
judiciary: ‘No order or judgment for the recovery of 


possession of any shall be made or given unless.” 








40 THE SOLICITORS’ JOURNAL. 


January 20, 1940 








They then argued that at all events the house was not let 
on 2nd July, the plaintiff was not then a tenant, and even 
if he were s. 15 of the new Act which he invoked made the 
rights of a statutory tenant depend on his observing all the 
terms and conditions of his original contract, which includes 
an obligation to give up possession when notice to quit 
expired. 

It cannot be denied that if the first and last arguments 
had been acceded to, the objects of the legislation would 
have been defeated. Landlords of statutory tenants would 
have taken to using such force as the law permits in order to 
obtain possession, or would have obtained orders on the 
simple ground that the implied covenant to yield up had 
been infringed. Hence it is not surprising that ~~ reasonable 
interpretation “" was resorted to on these points: and when 
it came to the question of protection by a statute not yet 
passed, the court felt constrained, while holding that there 
was no tenancy at sufferance, to rule that a tenant, for Rent 
Act purposes, included one whose occupation had commenced 
as a tenant under a contract and who had continued in 
occupation without any legal right except possibly such as 
the Acts themselves conferred upon him, and “let” as 
applying to include the original letting. I confess I find it 
difficult, even so, to see how it was held to follow that the 
plaintiff, on the coming into force of the 1920 Act was a 
tenant within that Act : but such was the decision. 

In view of this authority, the learned county court judge 
at Rugby could hardly decide otherwise than that the properties 
with which he was dealing were protected; and the moral 
appears to be that landlords who desire possession should be 
constantly on the look-out for new legislation, should consider 
Bills as well as Acts, and should strike while the iron is hot. 

The reason why I suggested that the proposed exhaustive 
division into “* vacant’ and * let’ was too wide is to be 
found in the concluding remarks of Scrutton, L.J., in Remon 
v. City of London Real Property Co. His lordship was at 
pains to say that the decision must be confined to cases 
where there was a previous legal “letting” and legal tenancy, 
and did not extend to caretakers, occupants by service, and 
mere trespassers. Thus a tenant must always mean someone 
to whom premises were at one time willingly let: one might 
contrast the meaning with that of * landlord ” for the purposes 
of these Acts discussed in the ** Notebook ” of 16th December 
last (83 Sox. J. 935), namely * owner who can let.” 








Our County Court Letter. 
ESTATE AGENT'S COMMISSION. 
In Creek v. Evans (Burchers, third parties), recently heard at 
Worcester County Court, the claim was for £22 10s. for 
professional services. The defendant had paid into court the 
amount claimed, and the issue was between the plaintiff and 
the third parties, viz., which of them had introduced to the 
defendant the purchaser of her house. In the event of the 
plaintiff being held entitled, there was the further question 
whether the defendant could recover, as money paid under 
a mistake of fact, the amount already paid by her to the 
third parties. The plaintiff's case was that No. 18, St. George’s 
Square, had been in the hands of local estate agents for two 
or three years. On the 13th April, 1939, the plaintiff's sale 
board was placed on the property, and, on the same day, 
he had a visit from a Mr. Gray, to whom he gave an order 
to view. Mr. Gray saw the property the same evening, but, 


on the 14th April, the defendant was told by the third parties 
that Mr. Gray was a friend of theirs, and they had recom- 
mended the property to him. The defendant understood that 
the third parties would arrange matters with the plaintiff. 
The property was ultimately bought for £900 by Mr. Gray, 
who paid the deposit to the third parties. 


On completion 





they deducted commission. The plaintiff's case was that he 
had introduced the property to Mr. Gray, and the third 
parties had merely helped Mr. Gray to make up his mind 
to buy. Evidence for the plaintiff was given by the defendant, 
whose impression was that the third parties were collaborating 
with the plaintiff. The third parties’ case was that, having 
sold some property for Mr. Gray, they had endeavoured to 
find another house for him, and had interviewed the defendant 
with that object. The evidence of Mr. Gray was that his 
attention was first called to the property on the 13th April 
at the office of the plaintiff. The next day, the third parties 
gave him fuller information, and he instructed them to 
proceed with negotiations. Without the third parties’ action, 
the sale (in their submission) would never have taken place. 
His Honour Judge Roope Reeve, K.C., gave judgment for 
the plaintiff, with costs, and ordered the repayment of the 
amount paid by the defendant to the third parties. 


HUSBAND’S CLAIM TO WIFE'S ASSETS. 

In a recent remitted action at Walsall County Court 
(Stonehouse v. Stonehouse and Lloyds Bank, Ltd.) the claim was 
for an injunction to restrain the defendant from withdrawing, 
or otherwise dealing with, £576 2s. 4d., or other sum standing 
to her credit, and a declaration that the money belonged to the 
plaintiff. The action was begun in the High Court in July, 
when there was also a claim to an injunction to restrain the 
bank from honouring cheques drawn by the defendant. The 
interim order, remitting the case to the county court, had 
disposed of the claim against the bank, and the issue remained 
between the plaintiff and his wife. The plaintiff was a retired 
miner, aged eighty, whose second wife had died in December, 
1938. On the 22nd April, 1939, the plaintiff first met the 
defendant, who had replied to his advertisement for a house- 
keeper. On the 26th April the plaintiff made a will, leaving 
everything to the defendant if they were married within three 
months. On about the 13th May the plaintiff gave to the 
defendant £480 in notes, with instructions to pay it to the 
bank on the plaintiff's behalf. The parties were married cn 
the 15th May, but the plaintiff subsequently found that the 
cash box had been forced, and certain money was missing. 
On the 6th July the parties separated, owing to disagreements 
between the plaintiff and the defendant’s grown-up son. The 
plaintiff subsequently asked for the return of the money, 
but this was refused. The defendant’s case was that the £480 
was given to her as a wedding present, in addition to the 
amount left to her by the will, which had since been destroyed. 
Corroborative evidence as to the gift was given by the 
defendant’s son. His Honour Deputy Judge Dawson Sadler 
accepted the evidence of the defendant. The application for 
the injunction failed, and the plaintiff was ordered to pay the 
costs, including (under the terms of the interim order) the costs 
incurred by the bank in the High Court proceedings. 


INVALID ORDER FOR BOOK. 
In a recent case at Westminster County Court (Owen v. 
Ware) the claim was for £1 1s., as the price of a book. The 
plaintiff was the proprietor of “ The Lady’s Who’s Who,” 
and her case was that the defendant signed an order for the 
book, but refused to accept it when it was sent C.0.D. The 
defendant's case was that a form had been sent to her, which 
she understood was a mere request to verify an entry. The 
defendant had therefore signed the form, but did not know 
she was ordering a book, as the words “ Please supply” 
were obscured by a piece of paper. His Honour Deputy 
Judge Sir William Moore Cann observed that the form, as 
printed, was as follows: * Please supply me with a copy of 
this book when published at the special price of one guinea.” 
The slip, pasted over the original, stated : ‘* Please check this 
proof of your entry and post back at once.” The evidence of 
the defendant was accepted, and, as she did not know she was 
signing an order, judgment was given in her favour, with costs. 
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To-day and Yesterday. 
LEGAL CALENDAR. 
15 January.—The carzer of John de Everdon presents 
that curious mixture of priestly and official 
functions not uncommon in the Middle Ages. Edward II 
made him a Baron of tlie Exchequer in 1307. While he held 
that office he often acted as assessor of the taxes charged on 
the City of London, and as a‘justice of oyer and terminer 
for the trial of revenue offences. At the same time his 
ecclesiastical career made him successively Chancellor of 
Exeter, a prebendary of Sarum and finally Dean of St. Paul’s 
in 1323. About the time of this last promotion he resigned 
from the Exchequer. He died on the 15th January, 1336. 
16 January.—At the Old Bailey Sessions which ended on 
the 16th January, 1779, Pierre Masseau 
was sentenced to death for burlariously entering the White 
Horse Cellar in Piccadilly, and John Hutton for stealing a 
lamb out of the sheep-pens in Smithfield. Three other men 
were condemned to death for a burglary at Mill Hill in which 
a quantity of furniture had been stolen. Another man was 
doomed to die for robbing a woman on the highway of a 
bundle of linen. 
17 Janvary.—On the 17th January, 1915, Lord Justice 
Kennedy died at his home in London, at 
the age of sixty-eight. 
Is January.—aAll the elements of a mystery thriller were 
present when one morning in 1689, Paris 
was startled by the discovery of a lady of fashion savagely 
murdered in her locked bedroom. A good deal of money was 
missing and there were plenty of clues—some hair, a piece 
of a man’s cravat, a knife found in the fire and a blood-stained 
shirt found in an attic. Strong circumstantial evidence 
pointed to her confidential steward Lebrun and on the 
I8th January, 1690, he was condemned to be broken on the 
wheel and left there to expire. Though on appeal this 
sentence was commuted to penal servitude in the galleys, 
he died a month later. Soon afterwards the actual murderer, 
a discharged servant who had returned and hidden in the 
house, was discovered and condemned. 
19 January.—There used to be a good deal of state in 
the way criminals were carried to execution. 
The five who rode in the carts to Tyburn on the 19th January, 
1780, were attended by the sheriffs, the City Marshal, the 
Newgate Ordinary and other officials. “They behaved 
exceedingly penitent,.wept much and were terribly agitated 
and shocked at their approaching dissolution.”” Three of 
them had been concerned in the theft of two silk gowns and 
two pairs of stays from a house in Coldbath Fields. Another 
had stolen 352 silk handkerchiefs from a pawnbroker. The 
last had robbed a king’s messenger on the highway. 
20 January.—On the 20th January, 1754, James Erskine, 
Lord Grange, formerly Lord Justice Clerk, 
died in obscurity in London. He was very poor in his later 
years and it seems that he had married the keeper of a coffee 
house in the Haymarket with whom he had long lived on 
less conventional terms. After over a quarter of a century 
as a judge in Scotland he had resigned his place in 1734 
to become Member of Parliament for Stirlingshire. His 
political career had borne disappointing fruit and he had 
unsuccessfully attempted to practise at the bar again and had 
then settled in London. 
21 January.—The harsh law of suicide gave Pepys some 
anxiety on the 21st January, 1667, when 
his cousin, Kate Joyce, sent him word that her husband, 
who had tried to drown himself four days earlier, was at the 
point of death. In fear lest the estate should all be seized, 
she smuggled what plate she could out of the house. Pepys 
carried off some in great trepidation and then went to the 
Guildhall to consult the town clerk about the practice of the 
city and nation in this case, and was told that if self murder 





was found all would be forfeited. The man died but, 
fortunately, Pepys was able to arrange matters with the 
king. 

THE WEEK’s PERSONALITY. 

When William Rann Kennedy became a High Court Judge, 
in 1892, at the early age of forty-six, he ascended an eminence 
where he stood out in sharp contrast to Mr. Justice Day, 
the apostle of judicial “everity. Kennedy, on the other hand, 
a classical scholar, the son of a Kensington clergyman, had 
a high reputation as a lawyer but was lenient in the extreme 
and decidedly not a strong criminal judge. There can be 
no doubt which of the two the robust public opinion of the 
day most admired. Kennedy had the misfortune to make 
rather a bad start on the bench for at the Northampton 
Assizes, the month after his appointment, he was faced with 
an unusual problem: how to deal with a juryman who in 
the middle of a murder trial had slipped away from his fellows 
to post a letter and have lunch at home. The experi2nce of 
a large commercial practice threw no light on the manner 
of dealing with the situation and he hurried to London to 
consult the Lord Chief Justice. Not long after “ Vanity Fair” 
brought out a cruel cartoon of him with the unjust title : 
* Our weakest Judge.’ This was certainly a misrepresenta- 
tion of a most amiable man who alway. went out of his way 
to avoid hurting anyone’s feelings. He attained his proper 
sphere when he was promoted to the Court of Appeal in 
L907. 


PoLitE PUNCTILIOUSNESS. 

A daily newspaper recently dug out of its tiles of a hundred 
and fifty years ago an account of a death sentence passed by 
Sir James Marriott on a convicted pirate. “ You are to be 
taken to the place from whence you came and thence to 
Execution Dock,” he said. The prisoner was withdrawing 
from the bar when suddenly the judge recollected himself 
and called him back. “I forgot to inform you, my good 
friend,” he said, “that you are to be hanged by the neck 
till you are dead and may the Lord have mercy on your soul.” 
Just as punctilious and even more polite was Mr. Baron 
Graham, who became a judge in 1800. In his days when 
prisoners convicted at the Old Bailey were kept in suspense 
till the end of the sessions and then sentenced in batches, 
mistakes were apt to occur. On such occasions, as, for 
instance, when he had omitted to read out the name of one 
of the prisoners sentenced to be hanged, Graham would recall 
the man concerned, apologise profusely with old-world courtesy 
for his mistake and rectify it. Very polite also was Mr. Justice 
Andrews in Ireland, though he administered justice within 
living memory. One who heard it at the Cork Assizes has 
put on record the following dialogue between Andrews and a 
prisoner in the dock. ‘“ Are these Murphy and Shaughnessy. ? 
Which of you is Murphy, please?” “I am, my lord.” 
“ Thank you, Mr. Murphy. Ten years’ penal servitude for you 
and I think eight years will be enough for Shaughnessy.” 


CALLED Back. 

The practice of calling prisoners back for a second helping 
of punishment hardly ever has to be gone through at the 
present day, but on one celebrated occasion in recent years it 
attracted a good deal of notice. That was after Mr. Justice 
Avory had told Clarence Hatry that he could not imagine 
a worse offence than his under the statute under which he 
had been tried and that accordingly on counts 2 to 20 of the 
indictment he would go to prison for fourteen years. As 
the prisoner turned to leave the dock the judge said sharply : 
“Stay !’’ He then received a sentence of five years’ penal 
servitude and two years’ hard labour on otber counts, to run 
concurrently with the first sentence. Again the prisoner 
thought himself dismissed, but he had to be recalled to the 
dock to hear yet another concurrent sentence of penal 
servitude on the second indictment. Those who witnessed 
the seene can never forget it. 
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Reviews. 


Treatise on the Conversion of a Business into a Private Limited 


Company. By Cec. W. Turner, of Lincoln’s Inn, 
Barrister-at-Law. Sixth Edition, 1939. Demy 8vo. 
pp. xv and (with Index) 277. London: The Solicitors’ 


Law Stationery Society, Ltd. 17s. 6d. net. 

The appearance of a new edition of this well-known work 
testifies to its value and popularity: and to those who are 
from time to time called upon to advise on matters in 
connection with the conversion of a business into a private 
company this treatise has always proved of great practical 
assistance. One of the most attractive features of the work 
in its several editions has been the discussion and suggestions 
for the solution of the various practical questions which may 
arise in reference to such a conversion, the solution of which 
does not depend primarily upon a consideration of the 
provisions of the law. Equally valuable is the detailed 
exposition of the steps to be taken to procure the formation 
of the company, the nature of the documents involved and 
the matters to be dealt with immediately the company has 
come into existence. 

Since the last edition there has been little, if any, modifica- 
tion of the substantive law relating to private companies, 
but the new edition brings up to date the account of the 
provisions of the various Finance Acts by which the liability 
of certain companies or thvir members to pay surtax on 
undistributed income is now governed. The conjoint effect 
of the principal sections is set out in a manner which much 
simplifies the difficult task of ascertaining the result of the 
several somewhat complicated provisions which now appear 
in five separate Finance Acts. There is also set out in an 
Appendix a summary of the relevant provisions of the Defence 
(Finance) Regulations, 1939; unfortunately, since the book 
was published, these Regulations and the exemptions thereto 
have been considerably modified and users of the work should 
note that the relevant Statutory Rules and Orders are now 
1939, Nos. 1620 and 1621. 


Books Received. 


List of Emergency Acts and Statutory Rules and Orders. 
Revised to 31st December, 1939, and includes Supplements 


Nos. 1-5. London: H.M. Stationery Office. Price 6d. net. 
‘Taxation ~ Manual. Compiled by barristers and experts 
under the direction of RonaLp Srapies, Editor of 


* Taxation.” Third Edition, 1940. Demy 8vo. pp. xvi and 
(with Index) 328. London: Taxation Publishing Co., 
Ltd., and Sir Isaac Pitman & Sons, Ltd. Price 10s. 6d. net. 


Law affecting Builders. By The Hon. DovGat. Meston, 
of Lincoln’s Inn, Barrister-at-Law, and H. E. Pirre-PHers, 
Solicitor of the Supreme Court. 1939. Demy 8vo. pp. xxxvi 
and (with Index) 267. London: Sweet & Maxwell, Ltd. 
Price 15s. net. 

Creswell and Greig’s London Building Acts (Amendment) Act, 
1939. By W. T. Cresweit, K.C., and Norman P. Gree, 
B.A., of the Inner Temple, Barrister-at-Law. 1940. Medium 
8vo. pp. (with Index) 170. London: Eyre & Spottiswoode 
(Publishers), Ltd. Price 15s. net. 

The Building Societies Act, 1939. By C. STANLEY Fisuer, 
T. P. Downey and A. E. Surimpron, Solicitors of the 
Supreme Court and members of the Legal Advisory Com- 
mittee of the Building Societies Association. 1939. Demy 
Svo. pp. xvi and (with Index) 184. London: Franey 
and Co., Ltd. Price 12s. 6d. net. , 


The Companies’ Diary and Agenda Book. Edited by HERBERT 
W. Jorpan, Company Registration Agent. Fifty-seventh 
year of publication. London: Jordan & Sons, Ltd. 
Price 5s. net. 





Notes of Cases. 
Court of Appeal. 
H. C. & J. G. Ouston v. G. Scammell & Nephew, Ltd. 


Slesser, MacKinnon and Goddard, L.JJ. 
7th December, 1939. 


SuppLty OF Moror VEHICLE ON Hire PURCHASE 
FIXED—H1IRE-PuRCHASE TERMS NOT FIXED— 

CONCLUDED ConTRACT—WHETHER CONTRACT 
SALE OF Goops Act, 1893 (56 & 57 


CONTRACT 
PRICE 
WHETHER 
FOR SALE OF GooDs— 
Vict., c. 71), s. 4. 


Appeal from Tucker, J. 


At divers interviews negotiations took place for the acquisi- 
tion by the plaintiffs from the defendants of a Commer motor- 
car. The defendants were to be given possession of an old 
motor-vehicle and to give the plaintiffs credit for it. In a 
letter dated the 24th November, 1937, the defendants referred 
to the price as being £268 and said that £100 was to be allowed 
“ for your 1935 two-ton Bedford Luton van.” A specification 
of the Commer car was sent. At an interview on the 6th 
December, 1937, it was agreed that the balance of the purchase 
price should be paid on hire-purchase terms over a period 
of two years. On the 7th December, 1937, the defendants 
wrote acknowledging the order then placed. On the &th 
December, 1937, the plaintiffs replied stating that the order 
was given on the understanding that the balance should 
be paid on hire-purchase terms. On the 27th January, 1938, 
the defendants wrote: “* We have now received advice from 
the United Dominions Trust Co., Ltd., of their acceptance 
of the hire-purchase in connection with the vehicle we are 
supplying and we will in due course forward the documents 
to you.” These documents were never received by the 
plaintiffs. On the 10th February, 1938, the defendants 
wrote stating that the new vehicle would be ready for collection 
in a few days, and adding: * We make it a condition of the 
supply of vehicles on hire-purchase terms that we approve 
terms of agreement before supply.” On the Ith February, 
1938, the defendants wrote saying that they were only 
prepared to take the old vehicle at the allowance value of 
£100 on terms that it would be subject to their inspection. 
They added: * This is an essential condition.” A report 
which the defendants received on this vehicle was unsatis- 
factory. On the lth February, 1938, the defendants wrote 
notifying the plaintiffs of this, stating that the vehicle did 
not fulfil the conditions of their letter of the 24th November, 
1937, and suggesting that the plaintiffs should dispose of it 
locally. They added: “ We assume that the hire-purchase 
company will require a minimum of 25 per cent. deposit 
which would call for £67.” The plaintiffs’ solicitors then 
wrote to the defendants, stating that the defendants’ agent 
had seen the old vehicle before the offer was made, and that 
the offer was accepted expressly on the basis that the 
defendants would allow £100 on it. The defendants repudiated 
the agreement. In an action by the plaintiffs for damages 
for breach of contract, Tucker, J., gave judgment for them, 

Stesser, L.J., dismissing the defendants’ appeal, said that 
they had contended that there never was a concluded agree- 
ment and that the matters passing between the parties 
were only negotiations, on the ground that essential points 
had to be settled, and the parties were not ad idem. Every- 
thing turned on the actual arrangements between the parties 
who were business men dealing with a commercial matte! 
in a familiar way. Applying May & Butcher, Ltd. v. R. 
[1934] 2 K.B. 17n. and Hillas & Co., Lid. v. Arcos, Lid.. 


147 L.T., at p. 514, the negotiations resulted in a concluded 
contract. The price was fixed. The goods to be ultimately 


supplied were agreed on. The rebate was agreed. The 


van to be taken in consideration of the rebate was agreed. 
It was also agreed that the matter was to be concluded 
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‘on hire-purchase terms.” Under the words many different 
methods of finance might be adopted ; it was not determined 
in this contract which method was to be adopted. This 
contract meant that the plaintiffs must in a reasonable time 
and in a reasonable way produce some method whereby 
they could under the conditions of a hire-purchase agreement 
satisfy their undertaking to pay the defendants. Alternatively 
it was said that if such a hire-purchase agreement was to 
be incorporated into the cantract, that contract must be in 
the nature of a sale. The judge had found that s. 4 of the 
Sale of Goods Act, 1893, did not apply, because the letters 
looked at as a whole constituted a sufficient memorandum 
of the entire agreement. But the more likely view was that 
the contract was one of hiring with an option subsequently 
to purchase. The concluded agreement was not one of 
sale, but one of a type peculiar to hire-purchase transactions. 

MacKinnon and Gopparp, L.JJ., agreed. 

CounsEL: Levy, K.C., and Gallop; Beyfus, K.C., and 
Raeburn. 

Soricrtors : Montague Waters ; George L. Barnett & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.) 


Aldham +. United Dairies (London), Ltd. 
Greene, M.R., MacKinnon and du Parcq., L.JJ. 
25th November and 11th December, 1939. 


ANIMALS—NEGLIGENCE—PoNY AND CART LEFT UNATTENDED 
IN STREET—-PEDESTRIAN BITTEN-—PONY RESTIVE—NO 
KNOWLEDGE IN OwNneRS oF Vicrtous PROPENSITY— 
LIABILITY. 

Appeal from Humphreys, J. (83 Sox. J. 674). 


While the plaintiff was walking along the pavement of a 
London street a pony belonging to the defendants, which, 
she said, had been negligently left unattended with one of 
their milk-carts and was standing with its forefeet on the 
pavement, bit her and dragged her to the ground causing 
her injury. In an action by her for damages there was 
evidence that it was the pony’s habit to become restive, 
to put its forefeet on the pavement and to behave in a way 
which to some persons was alarming. The jury found that 
the defendants had no knowledge of any propensity in the 
pony to attack human beings. They found, however, that 
in the circumstances they were negligent in leaving it un- 
attended. They assessed the damages at £300. After 
hearing argument, Humphreys, J., gave judgment for the 
defendants. 

GREENE, M.R., allowing the plaintiff's appeal, said that 
to leave a horse and cart unattended on the highway was 
not, without more, an act of negligence. But here the 
jury must have meant that in view of the restiveness of the 
pony the driver should have known that it became restive. 
A driver who knowingly left a restive pony unattended 
was justly held guilty of negligence. The jury’s findings 
necessarily implied that the damage was caused by this act 
of negligence. There was ample evidence to support such 
a conclusion. Cor v. Burbidge, 13 C.B. (N.s.) 430, was a 
different case. There the horse’s act in kicking a passer-by 
was not due to the alleged negligence of allowing it to escape, 
though that negligence, assuming that it existed, gave it 
the opportunity of kicking—an altogether different thing. 
An animal was capable of spontaneous action. If a horse, 
having no known vicious propensities, escaped and bit a 
passer-by the damage was attributable to a spontaneous act 
of its own. Cox v. Burbidge, supra, was a case of that class 

MacKinnon and pv Parca, L.JJ., agreed. 

CounsEL: Collard; C. Salmon. 

So.icrrors: W. T. Iggulden ; Blount, Petre & Co. 

(Reported by Francis H. Cowper, Esq., Barrister-at-Law.} 





The President of The Law Society will address students in 
the Students’ Common Room at the Society’s Hall, on 
Thursday, lst February, at 1.30 p.m. All articled clerks are 
invited to attend: 





High Court—Chancery Division. 
In re Richards ; Cawley v. Dacey. 
Crossman, J. Ist December, 1939. 


Witt—TEeEstatrix A Wipow—Gutrt To “ My Stster-1n-Laws 
AND  BrorHers-In-LAw’’—MARRIED BROTHERS AND 
SISTERS LIVING—MARRIED BROTHERS AND SISTERS OF 
DECEASED HUSBAND LIVING—PERSONS TO BENEFIT. 


By her will, drawn by herself in July, 1938, the testatrix, 
who died in January, 1939, gave “‘ any surplus money whatever 
it is between my sister-in-laws and brothers-in-law equally 
divided.” She had six brothers and sisters, some married, 
and her deceased husband had also six brothers and sisters, 
some married. The question arose what was the class 
intended to benefit. 

CrossMAN, J., said that the testatrix had brothers-in-law 
and sisters-in-law in the strict sense, but the question was 
whether the gift should be construed as including also the 
wives of her late hushand’s brothers and the husbands of his 
sisters. His lordship referred to the definitions of “ brother- 
in-law ” and “ sister-in-law ” inthe Oxford English Dictionary, 
and said that he had to consider whether the testatrix in a 
home-made will would have used the expressions in their 
strict sense, which must be treated as their real sense, i.e., 
persons whom one could not marry according to canon law. 
In this case the sense could not be extended. The court, if 
there were anything to guide or assist it, would be entitled to 
adopt the extended sense, but here there was nothing to 
guide it. If there had been no persons answering to the 
strict description the court might have been able to adopt the 
wider meaning. Many people, especially people in the 
position of the testatrix, would have used the terms in 
their wider sense, but here they must be construed as referring 
to brothers and sisters of the husband of the testatrix and 
spouses of the brothers and sisters of the testatrix. 

CounsEL: Tillard; J. S. Bennett (for Brunyate, on war 
service); J. Reid; Herbert Hart (for G. Upjohn, on war 
service). 

Soricitors : Hosking & Berkeley, for Joseph Lewis & Son, 
of Cardiff. 


{Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law.] 
Greenaway v. Greenaway. 
5th December, 1939. 


FOR EXPULSION OF 
ASSAULT— 


Simonds, J. 


PARTNERSHIP—ARTICLES—PROVISION 
PARTNER—NOTICE OF EXPULSION—ALLEGED 
Vatip Notice. 


From 1906 the parties, who were brothers, both over 
sixty years old, had carried on a large business in partnership 
as printers, stationers and account book manufacturers in 
the City of London, of which the plaintiff had been Lord Mayor. 
The partnership articles provided that if either of them 
should commit a wilful breach of the articles or act contrary 
to the good faith which should be observed between them 
or should become permanently incapable by reason of 
ill-health or accident or should so conduct himself that he 
was unable to take his full share in the management of the 
partnership business or that the general interest of the partners 
would be likely to suffer therefrom, then in either of such 
cases the other partner might by notice expel the offending 
or incapable partner and determine the partnership as from 
the date of such notice, to be given within one month after 
the discovery thereof. On the 14th February, 1939, after 
several years of constant friction between the parties, the 
plaintiff sent the defendant a notice purporting to expel him 
from the partnership. It stated that on the 24th January, 
1939, the defendant had committed an inexplicable assault 
on the plaintiff, that the general interests of the partners were 
likely to suffer and that the defendant had acted contrary 
to the good faith which should have been observed between 
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them. In this action the plaintiff sought a declaration that 
the notice was valid and the dissolution of the partnership. 

Stmonps, J., said that the friction was no ground for 
dissolution or expulsion, but might explain the state of 
affairs between the parties. The power of expulsion could 
only be exercised if the circumstances clearly justified it. 
His lordship in considering the notice dismissed from his 
mind incidents earlier than the 24th January, 1939, save in 
so far as they might explain the incident on that date. The 
case would be determined solely on that incident. As to the 
incident there was a grave conflict of evidence. As his 
lordship found the facts, the defendant on that day was in a 
state of grave excitement and irritation. He was dissatisfied, 
perhaps justly, at finding unpaid several accounts which he 
thought should have been paid. He apprehended that this 
was bad for the firm’s credit and reputation and went to the 
plaintiff's room in a state of indignation. A dispute arose 
in the course of which the defendant struck the plaintiff 
on the chest once or twice so that he fell backwards. As 
he tried to rise the defendant stood over him in a menacing 
attitude and hit him or tried to hit him again. Having 
heard the evidence his lordship held that the plaintiff was 
inexcusably assaulted by the defendant. That justified 
expulsion. A man of the plaintiff's age was entitled to carry 
on his business without being so assaulted by his partner. 
Further, the defendant had not observed the loyalty which 
he should. He might have been irritated by what he con- 
sidered the wrong views and dilatoriness of the plaintiff, but 
he had no rignt to express his opinion to employees of the firm. 
He had used expressions to employees which were not justified 
and which were not in accordance with the good faith which 
should have existed between the parties. He was validly 
expelled by the notice. 

CounsEL: G. 0. Slade and P. Duncan ; Harman, K.C., and 
R. Goff. 

Soxicitors : Stanley Johnson & Co. ; Lawrence Jones & Co. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.} 


Tn re O’Keefe; Poingdestre ». Sherman. 
Crossman, J. 
lIth November, Ist, 5th and 6th December, 1939. 


INTERNATIONAL LAw—IntTestacy—Domici. OF ORIGIN IN 
IreLanp—Domici, or Cxorce IN [raLy—DistRiBuTION 
OF PERSONAL Estate. 

The father of Mary O'Keefe was born in County Clare, 
Ireland (now situate in Eire) in 1835. As a young man he 
went to India and married, visiting Ireland for short periods 
only twice. Mary O’Keefe was born in Calcutta about 1860. 
She went to Italy in 1890 and thereafter resided continuously 
there, though she did not acquire Italian nationality. She 
died at Naples intestate and a spinster in February, 1939. 
The question arose whether her personal estate was dis- 
tributable according to the law of England, Eire or British 
India. 

Crossman, J., having held that she was domiciled by choice 
in Italy at her death and that her domicil of origin was in 
Southern Ireland, said that prima facie the law applicable was 
that of her domicil at her death, ie. Italian law. But by 
Italian law intestate succession was regulated by the national 
law of the deceased. The lady’s nationality was British and 
the question arose which of the systems of municipal law 
applicable to British subjects was to be applied here. Italian 
lawyers could not say what was the meaning of the law of the 
nationality of the deceased where there was more than one 
system of law of the nationality. The only part of the 
British Empire to which the lady could be said to have 
belonged in the circumstances was the part from which she 
had originated. The law applicable was that of Eire (see 
In re Ross [1930] 1 Ch., at p. 406; In re Askew [1930] 2 Ch., 
at p. 269; ‘‘ Cheshire on Private International Law,” 2nd ed., 
pp. 161, 162; “ Dicey on Conflict of Laws,” 5th ed., p. 875). 





CounsEL: Jopling: Hon. Denys Buckley ; Wilfrid Hunt. 
Soxicrrors: Sanderson, Lee & Co.; Bennett, Ferris and 
Bennett ; Kingsford, Dorman & Co., for Thorn Drury and 
Leach-Lewis, of Ramsgate. 
{Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


In re Roberts’s Application ; J» re Reference by Minister 
of Health as to Employment of Sub-Post masters. 


Branson, J. 2nd November, 1939. 


InsurRANCE (NationaL HeraAttH) — Susp-PosTMASTER — 
WHETHER EMPLOYED UNDER ConTRACT OF SERVICE— 
NaTIONAL HEALTH INSURANCE Act, 1936 (26 Geo. 5 and 
1 Edw. 8, c. 32), s. 2 (1); Sched. I, Pt. I (a). 

Case stated by the Minister of Health under s. 161 of the 
National Health Insurance Act, 1936, and R.S.C., Ord. LV. (6), 
rr. 4 and 5. 

One, Roberts, a sub-postmaster, contended that he was a 
person insurable under Sched. I, Pt. 1 (a), to the National 
Health Insurance Act, 1936, which provides that ‘ employ- 
ment in the United Kingdom under any contract of service ” 
shall bring the person so employed within the ambit of the 
Act. A statement in support of that contention, together 
with a statement by the National Federation of Sub-Post- 
masters to the same effect, was submitted to the Minister 
of Health. The following were the material facts relating 
to Roberts’s employment : He was notified of his appointment 
as sub-postmaster to a sub-office as from the Ist February, 
1937, receiving a number of books of rules and instructions 
and agreeing to be bound by them. He also signed certain 
declarations in connection with the question of his lability 
to insurance under the Act. His emoluments depended 
on the volume of the work. He gave personal service for 
more than eighteen hours a week, and was not mainly 
dependent for his livelihood on the earnings derived by him 
from any occupation other than employment under the 
Postmaster-General. He dealt with all classes of Post Oifice 
work. Contributions under the Act had been paid by the 
Postmaster-General in respect .of the sub-postmaster since 
his appointment in February, 1937, and deductions made 
from his remuneration in respect of his share of the contribu- 
tions. The question for the opinion of the court was “* whether 
sub-postmasters remunerated by scale payment are employed 
under a contract of service by the Postmaster-General, and 
therefore insurable under the provisions of the Act.” 

Branson, J., said that it was hardly in dispute that, where 
a man employed another to do work for him under his control 
so that he could direct the time when the work should be done, 
the means to be adopted to bring about the end, and the 
method in which the work should be carried on, then the 
contract was a contract of service. If, on the other hand, 
a man employed another to do certain work, but left it to 
that other to decide how that work should be done and 
what steps should be taken to produce the desired effect, 
then it was a contract for services. All the forms signed by 
Roberts appeared to imply the principle that he was engaged 
on a contract of service. There were numerous rules showing 
the amount of control exercised by the Postmaster-General, 
and through the head postmasters in different districts, 
over sub-postmasters and persons whom they employed to 
assist them. The rules were to be read in conjunction with 
the Post Office Guide. That indicated that the Postmaster- 
General was providing a code of rules by which every step 
of the duties of a sub-postmaster was defined. One of the 
rules provided: “ The regulations provided for the guidance 
of sub-postmasters must be carefully studied and applied 
by them, and all special instructions received from the head 
postmaster should be carried out with accuracy and prompti- 
tude.” Provisions of that sort in the contract between 
the parties were very strong to indicate that the contract 
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constituted one of service. The rules whereby the sub- 
postmaster was not to bet or gamble, or play cards, except 
in the private apartments of resident officers, rules 
about football and racing competitions, and the rule that 
he must not take a gratuity unless a postman, all indicated 
a contract of service, and. were far removed from what might 
he expected in a contract for services. The relationship 
which the parties undertook towards each other must depend 
on their volition, and if they entered into a contract intending 
that it should be one of service, the mere fact that it contained 
provisions which would not ordinarily be found in such a 
contract could not change what they were entering into 
with the intention that it should be a contract of service 
into something which was not such a contract. Williams 
v. Neath Assessment Committee, 80 Sou. J. 77; 52 TLR. 
152, was distinguishable, and in any case it was not shown 
what documents Lord Hewart, C.J., had before him when 
he said obiter that the sub-postmistress there in question 
was an independent contractor. The question for decision 
must be answered in the affirmative. 

CounsEL: Valentine Holmes, for the Minister of Health ; 
Ashworth and Diplock, for the Postmaster-General ; Comyns 
Carr, K.C. (Horton Smith with him), for Roberts and the 
National Federation of Sub-Postmasters. 

Soticirors: The Solicitor to the Ministry of Health ; The 
Solicitor to the Post Office ; Simpson, Palmer & Winder. 

[Reported by R. C. CaALBURN, Esq., Barrister-at- Law.] 


Appeal of Sherwood ; Jn re G. F. & A. Brown & Sons, Ltd. 
Branson, J. 3rd November, 1939. 

INSURANCE (NATIONAL HEALTH)—HusBAND s REMUNERATION 
OVER £250 A YEAR—WIFE’s ASSISTANCE NECESSARY FOR 
EARNING OF REMUNERATION—-WHETHER VALUE OF AssisT- 
ANCE TO BE DEDUCTED FROM HusBAND’s REMUNERATION 
sO AS TO RENDER HIM INSURABLE—-NATIONAL HEALTH 
INSURANCE Act, 1936 (26 Geo. 5 & 1 Edw. 8, c. 32), Sched. I, 
Pt. IL (4). . 

Case stated by the Minister of Health under s. 161 of the 
National Health Insurance Act, 1936. 

One, Sherwood, was appointed the manager of licensed 
premises at £20 14s. a month with a right to occupy the 
residential part of the premises free of rent, rates and taxes. 
The value of that free occupation was such as, when added 
to the salary, to make Sherwood’s total remuneration more 
than £250 a year, and the Minister accordingly held him not 
to be insurable under the National Health Insurance Act, 
1936, by virtue of para. (4) of Pt. IT of Sched. I to the Act. 
It was contended that, as the parties had, at the time of 
making the agreement, contemplated that Sherwood’s wife 
would help him in running the business, and as such help 
had in fact been rendered, the value of that help, which was 
not less than £78, must be deducted from Sherwood’s total 
remuneration, thus bringing it within the £250 limit. 

Branson, J., said that it was argued that the value of 
Mrs. Sherwood’s services should be taken in reduction of 
Sherwood’s total remuneration, although he had not in fact 
paid her anything for them. In support of that contention 
counsel had tried to read into para. (4) such words as * the 
earning power,” or * the actual remuneration earned by him,” 
which were not to be found in the Act at all. If Sherwood 
had had to pay out moneys from his salary in order to earn 
it as a matter of agreement between him and his employers, 
completely different considerations would have arisen. What 
was argued was, not that Sherwood had had to pay out sums 
of money which should be taken in reduction of the £250, 
but that he had not been able to earn the whole of what was 
paid to him because it was necessary, in order to carry on the 
business, that he should have the assistance of his wife. 
That, however, was not what the statute said. The line to 
be drawn was laid down by the Act. It was true that circum- 
stances which involved the payment of money in order to 





earn the remuneration might be taken into consideration 
in reducing the amount of the remuneration. To say that, 
because a man obtained some unpaid help, and did not 
himself earn the whole remuneration, therefore his employment 
was at a rate of remuneration less by the amount of the 
help that he had obtained, was quite a different matter. 
The Minister’s decision was right. 

CounseL: Astell Burt ; Valentine Holmes (for the Minister). 

Sonicitors : McKenna & Co. ; The Solicitor to the Ministry 
of Health. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 


Court of Criminal Appeal. 


R. v. Hervey. R. v. Goodwin. 
Lord Hewart, C.J., Charles and Humphreys, JJ. 
24th October, 1939. 
CRIMINAL LAW—PLEA oF GuILTY By Wirness—DestiRraBiLiry 
OF IMPOSING SENTENCE BEFORE TAKING EVIDENCE. 

Appeals from convictions. 

The appellants were found guilty before the Recorder of 
London (Sir Gerald Dodson) of conspiring together with other 
persons to steal property belonging to a Mrs. Daubeny, and of 
stealing jewellery valued at £2,500, her property. They were 
also found guilty of conspiring to steal and stealing at a night 
club jewellery valued at £2,800 belonging to a Mrs. Burley. 
Hervey was sentenced to three years’ penal servitude and 
Goodwin to two years’ imprisonment. It was complained 
for both appellants, inter alia, that the summing-up had been 
inadequate on the question of corroboration. 

Lorp Hewart, C.J., said that it had been argued that the 
evidence for the prosecution given by a man called Hering, 
who had pleaded ‘‘ Guilty ” to conspiring to steal and stealing 
jewellery belonging to Mrs. Daubeny, and to conspiring to 
steal and stealing Mrs. Burley’s jewellery at the night club, 
should have been given after he had been sentenced. No 
doubt it was desirable as a rule that before a person who had 
pleaded “ Guilty ” was called to give evidence for the Crown 
sentence should be passed on him. There had been no 
application in the present case that that course should be 
taken, and it was not taken manifestly because if it had been 
taken the result might easily have been to prejudice the trial 
of Hervey and Goodwin. In spite of the fact that the rule 
had not been followed, the court saw no reason for thinking 
that there was any prejudice to Hervey and Goodwin arising 
from that circumstance. There was no ground for interfering 
with Hervey’s conviction. With regard to Goodwin, the 
court had come to the conclusion that that part of the summing 
up which dealt with corroboration had fallen into the error 
of treating as corroboration matter which failed to satisfy 
the strict test which evidence properly called corroboration 
must satisfy. The court thought that Goodwin’s conviction 
on the charges relating to conspiracy to steal and larceny of 
Mrs. Burley’s property should be quashed. His conviction 
on the other charges stood, but his sentence would be reduced 
to one of cighteen months’ imprisonment. The appeal of 
Hervey was in all respects dismissed. 

CounseL: Ashe Lincoln ; St. John Hutchinson, K.C., and 
D. W. Conroy; L. A. Byrne. 

Souicrtors: A. Kramer & Co. ; Temple & Co. ; The Director 
of Public Prosecutions. 

[Reported by R. C. CALBURN, Esq., Barrister-at- Law.] 
Vacation Court. 
In re Ning Yi-Ching and Others. 
Cassels, J. 23rd August, 1939. 
PRoceEDURE—HABEAS CorPpUS—FOREIGNER DETAINED IN 

British Concession IN CHINA—AVAILABILITY OF Writ— 

Issur aGainst Foreign SecretaRy—VALIvITy. 

Summons for a writ of habeas corpus. 

The summons, which was for a writ of habeas corpus to 
prevent four Chinese prisoners in the British Concession at 
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Tientsin from being handed over to the Japanese authorities, 
had been issued by leave of the Judge in Chambers and was 
directed to Viscount Halifax, the Foreign Secretary, the 
British Consul-General at ‘Tientsin, the chairman of the 
British Municipal Council in that city, and the gaoler of the 
British prison there, to show cause why a writ should not 
issue to them to have the bodies of the four Chinese subjects 
brought to the court for the purpose of an inquiry into the 
legality of their detention. The evidence was that the British 
municipal area at Tientsin was part of a foreign country 
within which the King had certain jurisdiction. It had never 
been acquired by settlement or otherwise, and had never 
been recognised as, nor was it, a part of the King’s dominions. 
A British court in China has no jurisdiction to try a Chinese 
subject for a crime, although committed within the British 
municipal area. The jurisdiction of the British authorities 
in Tientsin is derived from treaties and from the Foreign 
Jurisdiction Act, 1890. The position, as disclosed in affidavits 
on both sides, was that, if an offender arrested in the British 
municipal area were neither Chinese nor British, he was 
handed ovei to the appropriate court. If a British subject, 
he was tried by the British court, and if Chinese, by the 
Chinese district court. It is the practice of the municipal 
council to require prima facie evidence that the person 
arrested has committed the crime alleged, and, while awaiting 
that evidence, that person is detained by the British 
municipal police. The four Chinese on whose behalf the 
present application was made were not British subjects, 
nor were they ordinarily resident in the British municipal 
area. The municipal council were, at first, not satisfied 
with the evidence against them, but, further evidence having 
been supplied by the Japanese, it was now proposed to hand 
them over to the district court in accordance with the usage. 
CassELs, J., said that the case raised the important question 
whether a writ of habeas corpus could be issued in respect of 
a foreigner in a foreign country. It had been decided in 
Ex parte Anderson (1861), 3 K. & KE. 487, that the writ could 
be issued to all parts of the dominions of the Crown. In 
that case the writ was granted to a person in Canada, and it 
was in consequence of that decision that the Habeas Corpus 
Act, 1862, was passed. The matter was then discussed in 
R.v. Earlof Crewe, known as Sekgome’s Case ({1910] 2 K.B.576). 
That case was not on all fours with the present case, but it 
was clear from the judgments in that case that the remedy 
of habeas corpus was not confined to British subjects. It 
was clear, therefore, that at the present day, if any person 
in this country were to be detained, his detention would be 
subject to investigation by this process. The phrase “ foreign 
dominions of the Crown” was also there considered and it 
was held that it only applied to territorial dominions. Tientsin 
formed no part of His Majesty’s dominions, and no case had 
been cited where the writ of habeas corpus had issued in respect 
of a foreigner detained in a part of the world which was not 
part of the King’s Dominions or Realm. Britain had merely 
been granted in Tientsin certain land with a treaty right to 
administer justice to her own subjects there. In the circum- 
stances of the present case the writ could not issue. Although 
it was said that the district court was controlled by the 
Japanese, the evidence was that it was still known as the 
Tientsin District Court and carrying out its functions. He 
(his lordship) had come to the conclusion that no prima facie 
case had been made out that the four Chinese prisoners 
were being illegally detained. The contention that the 
writ could not issue to the Foreign Secretary because he 
was only acting in an advisory capacity was well-founded. 
It did not follow that, in his (his lordship’s) opinion, the writ 
would not issue against a Secretary of State in a proper case. 
CounsEL: Sir Walter Monckton, K.C., and Geoffrey Bing, for 
the applicants ; The Solicitor-General (Sir Terence O’Connor, 
K.C.), and Valentine Hclmes, for the Foreign Secretary. 
Sonicrrors : Elwell & Binford Hole ; The Treasury Solicitor. 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.| 





Obituary. 
Sir SAMUEL BRIGHOUSE. 


Sir Samuel Brighouse, Coroner for the Orkskirk Division 


of Lancashire, died on Monday, 15th January, at the age of 


ninety. He was educated at Ormskirk Grammar School 


and was admitted a solicitor in 1871. He founded the firm of 


Brighouse, Jones & Co., and remained the head of it until 
his death. Sir Samuel, who was appointed coroner in 1884, 
had conducted about 25,000 inquests. He received the 
honour of knighthood in 1934. His eldest son, Mr. R. W. 
Brighouse, is deputy coroner for Ormskirk. 

Mr. C. G. MAY. 

Mr. Charles Gibbons May, solicitor, of Messrs. May, May 
and Deacon, solicitors, of 49 Lincoln’s Inn Fields, W.C.2, 
died on Monday, 15th January, at the age of eighty-four. He 
was admitted a solicitor in 1877. : 

Mr. F. T. RYLAND. 

Mr. Frank Theodore Ryland, solicitor, of Messrs. Ryland 
and Co., solicitors, of Park Street, Windsor, died on 
Wednesday, 3rd January, at the age of seventy-three. He 
was admitted a solicitor in 1892, and for over twenty-five years 
was Clerk to the Windsor Bench of Magistrates. He retired 
from that office last year. 

Mr. G. EK. M. WOOSNAM. 

Mr. George Edward Montague Woosnam, solicitor, of 
Blackpool, died on Thursday, 11th January, at the age of 
fifty-four. He was admitted a solicitor in 1907. He had 
been President of the Blackpool & Fylde District Law Society 
on two occasions, chairman of the Blackpool Court of Referees, 
and was also chairman of the recently established Military 
Tribunal. Another office he held was that of hon. secretary 
and hon. solicitor to the Blackpool Property Owners’ 
Association. 

Mr. W. F. YOUDE. 

Mr. William Fergus Youde, solicitor, of Messrs. Walker, 
Smith & Way, solicitors, of Chester, died on Friday, 12th 
January, at the age of sixty-two. Mr. Youde began his career 
as an office boy with Messrs. Walker, Smith & Way, later 
becoming managing clerk, and finally in 1919, was admitted 
a solicitor. Six years later he was made a member of the 
firm. 


ON ACTIVE SERVICE. 
Seconp Lieutenant P. G. SMITH. 

Second Lieutenant Peter Geoffrey Smith, The Sherwood 
Foresters, died on active service on the 12th January, 1940. 
at the age of twenty-four. Mr. Smith was the elder son of 
Mr. Ernest and the late Mrs. Smith, of Appletree Cottage, 
Ilkeston, and was educated at Grosvenor School, Nottingham, 
and Denstone College. He was articled in the firm of Messrs. 
Taylor, Simpson & Mosley, of Derby, and was a successful 
candidate at the Final Examination of The Law Society held in 
November last. 








Societies. 
The Law Society. 


A special General Meeting of the members of the Society 
will be held in the Hall of the Society on Friday, the 
26th January, 1910, at 2 o’elock. No notice of motion has 
been rece ived., 


The Grotius Society. 

A meeting of the Society was held at The Royal Society: 
Burlington House, Piccadilly, W., on Wednesday, 17th 
January, at 3.30 p.m., when a paper was read by Sir George 
Rankin, on ‘‘ Poland’s Legal Problems after 1918.” Mr. J. H. 
Morgan, K.C.,took the chair The paper dealt with the various 
questions arising out of the change of sovereignty by the 
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establishment of Poland as an independent state in the light 
of decisions of the Permanent Court of International Justice 
at the Hague, as well as Polish Courts, viz., the continuation 
of Poland’s legal existence as a state, its succession to rights 
acquired and/or liabilities incurred by Germany, Austria 
and Russia, the effect of change of sovereign rights on rights 
of private owners, validity of conditions imposed by successive 
sovereign rulers on land ownership and legal transactions of 
private citizens, the jurisdiction and procedure of the courts 
of justice in successive sovereignties and acts done during 
military occupation of the country. Special attention was 
paid to the legal controversies caused by the condition of 
Danzig as a free city and the jurisdiction of its law courts, 
the controversies caused by the Polish postal services in 
Danzig, Danzig’s membership of the International Labour 
Organisation, the right of Poland to access and anchorage 
of war vessels in the Port of Danzig and Danzig’s treatment 
of Poles in connection with Poland’s complaints to the 
Council of the League of Nations. The mixed minorities 
question and the decisions on this point of the arbitral tribunal 
and the Hague Court, as well as the frontier disputes with 
Czecho-Slovakia and Lithuania and the case of the S.S. 
‘Wimbledon ” occupied the last part of the paper. 


Solicitors’ Benevolent Association. 


The monthly meeting of the directors was held at 
60, Carey Street, Chancery Lane, W.C.2, on Wednesday, 


1940. Mr. Henry White, M.A. (Winchester), 
and the following directors were present : 
O.B.E. (Vice-Chairman), Mr. G. L. Addison, 
P. D. Botterell, C.B.E., Mr. R. Bullin, 
Edmund Cook, C.B.E., LL.D., 
Curtis, Mr. BE. F. Dent and 
£1,982 10s. was distributed in 
and eight new members were 


the 3rd January, 
was in the chair, 
Mr. Gerald Keith, 
Mr. Ernest E. Bird, Mr. 
T.D., J.P. (Portsmouth), Sir 
Mr. ©. H. Culross, Mr. T. S. 
Mr. Harvey F. Plant. M.C. ; 
grants to necessitous cases, 
admitted. 








War Legislation. 


(Supplementary List, in alphabetical order, to those published, 
week by week, in THe Sontctrors’ JOURNAL, from the 
16th September, 1939, to the 13th January, 1940, inclusive.) 


Progress of Bills. 
HOUSE OF COMMONS. 
Czecho-Slovakia (Financial Claims and Refugees) Bill [H.C.]. 
Read First Time. {17th January. 
Gas and Steam Vehicles (Excise Bill [TE.C.). 

Read Second Time. [17th January. 
India and Burma (Miscellancous Amendments) Bill [f1.L. ]. 
Read Second Time. [Isth January. 
National Loans Bill [I1.C.). 

Read Second Time. 


Duties) 


[18th January. 

Statutory Rules and Orders. 

Alen. Registration. Direction, dated January 3, 
under Article 14 of the Aliens Order, 1920, as 
subsequently amended, exempting certain Aliens 
from certain provisions of the Order. 

Alien. Registration. Order, dated January 3, 
under Article Il of the Aliens Order, 1920, as 
subsequently amended, imposing on certain 
Aliens restrictions as to Registration. 

No. 1913 /L.35. Civil Defence (References to Official Arbitra- 

tors) Rules, dated December 21. 
No. 1914 /L.36. Civil Defence (References to Official Arbitra- 
tors) Fees Rules, dated December 21. 


No. 19. 


No. 1917. Customs. Export Licences. Order, dated Sep- 
tember 29, 1939, amending the Order dated 
August 28, 1939, for the Suspension of Out- 


standing Export Licences for War Material 


for Foreign Countries. 


No. 16. Customs. The Additional Import Duties (No. 1) 
Order, dated January 10. (Potassium Ferro- 

: cyanide). 

No. 34. Customs. The Import) of Goods (Prohibition) 

(No. 1) Order, dated January 13. 

No. 31 Debts Clearing Offices. The Clearing Office (Turkey) 

; Amendment Order, dated January 11. 

No. 33 Emergency Powers (Defence). The Defence 


(Agriculture and Fisheries) (Northern Ireland) 
Regulations, Order in Council. dated January 9. 
Emergency Powers (Defence). The Bacon (Prices) 
Order, dated January 6. 
Emergency Powers (Defence), 
the Cotton Industry (No. 3) 
January 12. 


No. 12. 


No. 32, Control of 


dated 


The 
Order, 





Emergency Powers (Defence). The Feeding Stuffs 
(Maximum Prices) Order, dated January 6. 
Emergency Powers (Defence). The Control of 
Fertilisers (No. 3) Order, dated January 8. 
Kmergency Powers (Defence). The Control of 

Flax (No. 7) Order, dated January 11. 

Mmergency Powers (Defence). Food. 
dated January 6, amending the 
Order, 1939. 

No. 13. Emergency Powers (Defence). Food. Directions, 
dated January 6, under the Rationing Order, 
1939. 

Kmergency Powers 

dated January 10, 

dated January 6, under 

1939. 

Emergency Powers (Defence). The 

(Restriction on Slaughtering), and 

freland), Orders, dated January 13. 


Order, 
Rationing 


(Defence). Food. Order, 
amending the Directions 
the Rationing Order, 


Livestock 
(Northern 


Nos. 41 & 44. 


Nos. 38 & 39. Emergency Powers (Defence), The Pigs 
(Sales), and (Northern Treland)., Orders, dated 
January 12. 

No. 15. Kmergency Powers (Defence). Order, dated 
January 6, amending the Sugar (Maximum 
Prices) (No. 4) Order, 1939. 

No. 22. Kmergency Powers (Defence). The Sugar 


(Weights and Measures) Order, dated January 8. 
Emergency Powers (Defence). General Licence, 
dated January 13, 1910, under the Home-Grown 
Wheat (Control) Order, 1939. 
Leeward Islands and Windward Islands (Courts). 
Order in Council, dated December 20. 


No. 45. 


No. 1898. 


No. 23. London County Council and Metropolitan Borough 
Council. (Acceptance of Office) Order, dated 
January 1. 

No. 1850, National Health Insurance (Arrears) Amendment 
Regulations (No. 2), dated December 29. 

No. 1851. National Health Insurance (Reserve Forces) 
Regulations, dated December 20. 

No. 1852. National Health Insurance (Navy, Army and 


Air Force Auxiliary Services) Regulations, dated 
December 20. 


No. 1853. National Health Insurance (Hire Reciprocal 
Arrangements) Order, dated December 28. 

No. 1912 /S.182. National Health Insurance and Contribu- 
tory Pensions (Collection of Contributions) 
Amendment Regulations (Scotland), dated 


December 12. 

National Service _— Forces). Proclamation 
dated January 1, directing that certain British 
Subjects shall Be ome liable under the National 
Service (Armed Forces) Act, 1939, to be called 
up for Service in the Armed Forces of the 
Crown. 

Oats. The Home-Grown Oats (Standard [Price) 
Order, dated December 22. 

Prices of Goods —_ Regulation, Committees) 
Regulations, dated January 10. 

Railway. Order, dated December 29, 1939, 
modifying the Railway Freight Rebates Scheme 
approved by the Railway Rates Tribunal, 
Juty 9, 1929, and amended December 18, 1636 

Trading with the Enemy (Polish Notes and Coins) 
Order, dated December 15. 


Provisional Rules and Orders. 


Road Vehicles. The Motor Vehicles (Third Party Risks) 
(Amendment) Provisional Regulations, dated December 29. 


No. 1818. 
No. 2: 


~t 


No. 1616, 


No. 1915. 





Draft Statutory Rules 


Factories (Ventilation) Regulations, 


and Orders. 
heresnmnenn 1940. 
Non-Parliamentary Publications. 
STATIONERY OFFICE. 
List of Emergency Acts and Statutory Rules and Orders, revised 
to November 14th, 1989. Supplement 6, January LOth, 1940. 


Copies of the above Bills, S.R. & O.’s, ete., can be obtained 
through The Solicitors’ Law Stationery Society, Ltd., 
22, Chancery Lane, London, W.C.2, and Branches. 





Mr. Samuel George Ravmond, K.C., a distinguished member 
of the New Zealand Bar, died at Hindhead, Surrey, on 
Christmas Eve. He was admitted to the New Zealand Bar 
in 1883 and had been Crown Prosecutor in Christchurch, New 
Zealand. 
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Legal Notes and News. 


Honours and Appointments. 


Sir Cectt Hurst has been elected Treasurer of the Middle 
Temple for the current year. 


Mr. H. A. H. Curistirz, K.C.. has been elected a Bencher of 
Lincoln’s Inn in the place of the late Sir Alfred Hopkinson, 
K.C, 


Notes. 


Corrections to the list of counsel for ‘‘ The Law List,’’ 1940, 
which is now in course of preparation, can only be accepted 
up to 26th January. All communications should be sent to 
the Publishers, Messrs. Stevens & Sons, Ltd., at 119 and 120, 
Chancery Lane, London, W.C.2 


THREE PER CENT. DEFENCE BONDS. 

The Treasury announces that a person may purchase more 
than the maximum limit of £1,000 laid down in the prospectus 
of the issue so long as any excess over this limit is held by 
him in trust for ancther person, whether a trustee, nominee or 
otherwise. 

A person wishing to purchase Defence Bonds on behalf of 
another must specify clearly on the form of application the 
beneficiary for whom the bonds are to be held; and such 
purchases are subject to the over-riding condition that the 
total beneficial interest of any person in Defence Bonds, 
whether by himself or jointly with any other person and 
whether the bonds are registered in his name or not, does not 
exceed £1,000 in all. unless the bonds which cause the excess 
are inherited from a deceased holder. 


LEGAL & GENERAL ASSURANCE SOCIETY LIMITED. 


The new business statement for 1939 shows that in the 
Life Assurance Fund, which is divided into two categories, 
ordinary business amounted to £6,428,495, against £7,294,100 
in 1938, and decreasing term and group, £7,242,793, against 
£9,271,055 in the previous year; 740 immediate annuities 
were issued in connection with which the consideration money 
received amounted to £835,912, as compared with 976 
immediate annuity bonds for £1,152,835 consideration money 
in 1938. Deferred annuities, including group annuities, 
amounted to £1,434,173 per annum, as against £1,896,130 per 
annum for 1938. The sinking fund policies were issued for 
an amount of £737,789, as against 126 policies for an amount 
of £1,223,876 in the previous year. At the outbreak of war 
the society’s ordinary life business exceeded that for the 
corresponding period of 1938 by £1,051,089 gross, and 
£648,776 net, and despite the war, the society’s gross and net 
ordinary life business for the whole year only decreased by 
approximately 7 per cent. and 12 per cent. respectively. 








Court Papers. 
Supreme Court of Judicature. 


OTA OF REGISTRARS IN ATTENDANCE ON 


EMERGENCY APPEAL Court, Mr. Justice 
Rora. No. 1 FARWELL. 
Mr. Mr. Mr. 

More Reader Ritchie 
Reader Andrews Blaker 
Andrews Jones More 

Jones Ritchie teader 
Litchie Blaker Andrews 
Blaker More Jones 


bo bo bo bo bo te 
1G Ot He WS bo 


Group B. 
Mr. Justice Mr. Justice 
CROSSMAN. Morton. 


Group A. 
Mr. Justice Mr. Justice 
BENNETT. Srmonps. 
Witness. Non- Witness. Non- 
Witness. Witness. 
Mr. Mr. Mr. Mr. 
Jan. 23 More Andrews Jones Blaker 
24 Reader Jones Ritchie More 
Andrews Litchie Blaker Reader 
Jones Blaker More Andrews 
Ritchie More Reader Jones 
Blaker Reader Andrews Ritchie 


DATE. 





Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (26th October 1939) 2%. Next London Stock 
Exchange Settlement, Thursday, 25th January, 1940. 

Middle, —ay., ~—¢ Approxi- 

mate Yield 


with 
* redemption 


"Flat 
Months. 


£s. d. 


ENGLISH GOVERNMENT meee 3/31011 


Consols 4% 1957 or after 
Consols 24% .. * 3ag0 
War Loan 34% 1 1952 or after ~~ ae 
Funding 4% Loan 1960-90 .. ~~ Se 
Funding 3% Loan 1959-69 .. ia 
Funding 23% Loan 1952-57 s 
Funding 24% Loan 1956-61 a 
Victory 4% Loan Av. life 21 years MS 
Conversion | 5% Loan 1944-64 . MN 
Conversion 3$% Loan 1961 or after AO 
Conversion 3% Loan 1948-53 .. MS 
Conversion 24% Loan 1944-49 ‘ AO 
National Defence Loan 3% 1954- 58 JJ 
Local Loans 3% Stock 1912 or after JAJO 
Bank Stock .. AO 327 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after .. 
Guaranteed 3% Stock (Irish Land 

Acts) 1939 or after ‘e os JJ 
India 44% 1950-55 .. i ee | 
India 34% 1931 or after .. JAJO 
India 3% 1948 or after ss .. JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 
Tanganyika 4% Guaranteed 1951-71 FA 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 JJ 
Lon. Elec. T. F. Corpn. 24% 1950-55 FA 


COLONIAL SECURITIES 
Australia (Commonw’ th) 4% 1955- 4 JJ 
Australia (Commonw’th) 3% | 1955-5 AO 
*Canada 4% 1953-58 
Natal 3% 4 19: 29-49 
New South Wales 34% 1930-50 
New Zealand 3% 1945 ° 
Nigeria 4% 1963 
Queensland 34% 1950-70 
*South Africa 34% 1953-73 .. 
Victoria 34% 1929-49 
CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940-60 . ~~ 
* Essex County 34% 1952-72 a 
Leeds 3% 1927 or after ‘ ee JJ 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase... JAJO 
London County 23% ‘Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 34% Consolidated 
Stock 1954-59 ne 5s FA 
Manchester 3% 1941 or after i+ 
Metropolitan Consd. 24% 1920-49 .. MJSD 
Metropolitan Water Board 3% “‘A”’ 
1963-2003... os AO 
Do. do. 3% “ B” 1934-2003 . -— 
Do. do. 3% ‘* E”’ 1953-73 JJ 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70 a 
Nottingham 3% irredeemable MN 
Sheffield Corp. 34% 1968... - JJ 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 

Gt. Western Rly. 4% Debenture .. JJ 994 
Gt. Western Rly. 44% Debenture .. JJ 104 
Gt. Western Rly. 5% Debenture .. JJ) 1155 
Gt. Western Rly. 5% Rent Charge... FA 110 
Gt. Western Rly. 5% Cons. Guaranteed MA 108} 
Gt. Western Rly. 5% Preference .. MA 90 
Southern Rly. 4% Debenture JJ 992 
Southern Rly. 4% Red. Deb. 1962- 67 JJ lit 
Southern Rly. 5% Guaranteed -- MA! 1094 
Southern Rly. 59, Preference -. MA; 93 | 5 
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* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been calculated 
at the earliest date; in the case of other Stocks, as at the latest date. 














